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PROCEEDI NGS

This civil adm ni strative penalty proceedi ng ari ses under the
authority of Section 113(d)(1) of the Clean Air Act, 42 US.C 8§
7413(d) (1). The applicable rules of procedure governing the
instant matter are the Consolidated Rul es of Practice Governing the
Adm ni strative Assessnent of Cvil Penalties and the Revocation or
Suspension of Permts (“Rules of Practice”), 40 CF. R 88 22.01-
22.32 (7/1/97 edition).

The Director of the Air and Radi ati on Di vision for Region 5 of
the United States Environnental Protection Agency (“EPA” or
“Conplainant”) filed the Conplaint in this nmatter against Lyon
County (“Respondent”) on August 14, 1996, alleging violations of
the Clean Air Act, 42 U S.C. 88 7401-7671q, by Respondent in its
operation of the Lyon County Landfill in Lynd, M nnesota. The
Conpl ai nt charges Respondent with six violations of Section 112 of
the Clean Air Act, 42 U S.C § 7412, for allegedly failing to
conply with the National Em ssion Standards for Hazardous Air
Pollutants for Asbestos (“asbestos NESHAP” or “NESHAP for
asbestos”) regulations, 40 CF.R Part 61, Subpart M Conpl ai nant
cl ai ms t hat Respondent vi ol ated t he asbest os NESHAP r egul ati ons for
active waste disposal sites, 40 CF.R § 61.154, by inproper
handling of asbestos-containing waste material and failing to
mai ntain required records rel ated to asbestos waste handling. The
EPA seeks a civil adm nistrative penalty of $58,000 for the all eged
vi ol ati ons.

Specifically, the Conplaint alleges six violations of the
asbest os NESHAP regul ati ons by Respondent: 1) Respondent viol ated
40 CF.R 8 61.154(a) for allowing the discharge of visible
em ssions to the outside air from an active waste disposal site
where asbestos-containing waste nmaterial (“ACW) had been
deposited and for not adequately covering the ACMW on July 20,
1994; 2) Respondent violated 40 CF. R § 61.154(a) for allow ng
the discharge of visible emssions to the outside air from an
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active waste disposal site where ACWM had been deposited and for
not adequately covering the ACWM on July 21, 1994; 3) Respondent
violated 40 CF. R 8 61.154 (e)(1)(iii) for failing to maintain
conpl ete waste shi pnent records (“WBR(s)”), including the quantity
of ACW 4) Respondent violated 40 CF.R 8 61.154(i) when it
failed to furnish upon request, and nake avail abl e during nornma
busi ness hours for inspection, a map or a diagram showi ng the
| ocation, depth and area, and quantity of ACWM w thi n the di sposal
site; 5) Respondent violated 40 CF. R 8 61.154(f) for failing to
mai ntain an updated map or diagram recording the |ocation, depth
and area, and quantity of the ACWM within the disposal site; and
6) Respondent violated 40 CF. R 8 61.154(j) for failing to notify
the Adm nistrator forty-five (45) days prior to excavating or
ot herwi se di sturbi ng any ACWM t hat had been deposited at the waste
di sposal site and was covered. Respondent’s Answer to the
Conpl aint was filed on April 29, 1997, and consi sted of a denial of
each of the alleged violations described in the Conpl aint.

An evidentiary hearing was scheduled to be held in this case
begi nni ng on June 2, 1998, in Marshall, M nnesota, but the hearing
was del ayed one day because the EPA had failed to obtain the
services of a court reporter. The hearing was held on June 3, and
4, 1998. Both parties were present at the hearing and had the
opportunity to put forward evi dence and to cross-exam ne w tnesses.
Respondent and Conplainant each filed a Post-Hearing Brief
elucidating the argunents which had been presented during the
heari ng.

In an Initial Decision issued on August 21, 1998, the
undersigned Admnistrative Law Judge (“ALJ”) dismissed the
Conpl ai nt agai nst Respondent for |ack of jurisdiction. Lyon County
Landfill, EPA Docket No. CAA-5-96-011 (ALJ, Aug. 21, 1998) (Order
Granting Respondent’s Mtion to Dismss Conplaint). The ALJ’ s
jurisdictional holding was based on the findings that the twelve-
month limtations period in Section 113(d)(1) of the Cean Air Act
had expired prior to the filing of the Conplaint and that the
proffered wai ver of such limtation was not valid. Specifically,
the holding was based on the ALJ's interpretation of the phrase
“l onger period of violation” as used in the exceptions clause of
Section 113(d)(1) of the Cean Air Act. The ALJ found that the
wai ver of the twelve-nonth limtations period for a mtter
i nvolving a “longer period of violation” was not valid because the
al | eged violations had not continued for nore than twel ve nonths.
In other words, the phrase “longer period of violation” was
interpreted by the ALJ to nmean the duration of a violation rather
than the time between the first date of violation and the filing of
t he conpl ai nt.

The EPA appeal ed the August 21, 1998, ALJ’s Initial Decision
to the United States Environnmental Protection Agency Environnental



4

Appeal s Board (“EAB”). The EAB affirmed the ALJ's findings in
part, reversed them in part, and reinstated and remanded the
Complaint to the ALJ for consideration of the nmerits of the case.
Lyon County Landfill, CAA Appeal No. 98-6, slip op. at 24 (EAB
Aug. 26, 1999). The EAB affirmed the ALJ's decision to eval uate
the wvalidity of the waiver of the statutory twelve-nonth
limtations period but reversed the ALJ's interpretation of the
phrase “longer period of violation” as used in the exceptions
clause of Section 113 (d)(1) of the Clean Air Act. The EAB held
that in light of the statutory | anguage and structure, legislative
history, and policy argunents, the better reading of the phrase
“l onger period of violation” is that it refers to a period of tine
between the first date of violation and the date of the conplaint.

Respondent appeal ed the EAB' s August 26, 1999, Remand O der by
filing a Petition for Reviewwith the United States District Court
for the District of Mnnesota on Septenber 24, 1999. On February
14, 2000, the District Court granted Defendant’s notion to dism ss
for lack of subject matter jurisdiction because the Plaintiff had
failed to exhaust its adm nistrative renedi es and t here had been no
final order addressing the nmerits of the action as required by 42
U S.C § 7413(d).

Thi s case, therefore, is now before the ALJ for consideration
of the nmerits of the case.
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FI NDI NGS OF FACT

Respondent is Lyon County, which is and was at all tines
rel evant to the Conplaint, a nunicipality which operates under
the laws of the State of Mnnesota. Joint Stipulations Y 7.

Lyon County owns and operates the Lyon County Landfill
(“Landfill”), | ocated at Rural Route #1, Lynd, M nnesota. The
Landfill’s busi ness hours generally are from6 or 7 a.m until
4 p.m on weekdays and Saturday norning. Joint Stipulations
1 8, Tr. at 40(Connell); Tr. at 447(Henriksen).

Lyon County is a “person”, as defined at Section 302(e) of the
Clean Air Act, 42 U S.C. §8 7602(e). Joint Stipulations T 9.

The Landfill was an active waste disposal site at all tines
relevant to the Conplaint. Joint Stipulations f 19.

On May 5, 1994, the EPA received fromL & L Insulation, Inc.
a Notification of Intent to Perform a Denolition or an
Asbest os Abatenent (“Notice of Abatenent”) form for an
asbest os abatenent project at the Church of St. M chael from
May 16, 1994, to May 20, 1994. This formreflects that the
anounts of asbestos-containing material (“ACM) to be abated
were 434 |inear feet on pipes and 310 square feet on other
facility conponents and that the Lyon County Landfill was the
desi gnat ed waste di sposal site. L & L Insulation, Inc. stated
that “PLM Bul k Sanples” was the nethod used to detect the
presence of ACM The asbestos abatenment plan attached to the

form states that all asbestos-containing waste would be
doubl e- bagged and | oaded into an enclosed truck for proper
transportation to an approved | andfill. Conplai nant’s Exb. 4.

On July 20, 1994, at approximately 4:00 p.m, two inspectors
fromthe M nnesota Pollution Control Agency (“MPCA’), Jeffrey
Thomas Connell and Janelle Jacobson Meier, arrived at the

Landfill to conduct an asbestos inspection. Wen the
i nspectors requested to see the asbestos disposal records,
Steve Rundle, an enployee of the Landfill, advised the

i nspectors that the records were kept at the Lyon County
courthouse in Marshall, M nnesota. Conplainant’s Exb. 1; Tr.
at 38 (Connell); Tr. at 269, 278, 307 (Meier).

At the July 20, 1994, inspection, the two MPCA i nspectors then
asked to be directed to the area where asbestos waste was

received at the Landfill. M. Rundle directed the inspectors
to a rectangular nound in the southeast corner of the fenced
Landfill which was approximately 100 feet from the scale

house. M. Rundle advised the inspectors that this area of
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the Landfill was designated as the asbestos waste disposa
area, that the Landfill requires 24-hour advance notice for
di sposal of asbestos by waste generators, and that the
asbestos waste material is covered i medi ately. Conpl ai nant’s
Exb. 1; Tr. at 54-56 (Connell); Tr. at 269-70, 309 (Meier).

Wi | e i nspecting the asbestos di sposal area on July 20, 1994,
the two MCPA inspectors observed ripped plastic bags, sone
with asbestos warning |abels, and dry suspect ACWM on the
surface of the asbestos disposal area and roadway |eading to
the disposal area. The inspectors also observed that when
there were wind gusts in the asbestos di sposal area, dust and
particulate matter which was gray-brown, emanated from the
area around the suspect ACWM the broken bags, and the
asbestos disposal area. Before leaving the Landfill at
approximately 4:40 p.m, the inspectors advised Lenny G uhot,
an enployee of the Landfill, that the exposed ACW was a
vi ol ati on of the asbestos NESHAP regul ati ons and that all ACAM
must be covered immediately. M. Guhot assured the
i nspectors that the ACW would be covered imrediately.
Complainant’s Exb. 1; Tr. at 86-94 (Connell); Tr. at 269-78
(Meier).

The inspectors returned to inspect the Landfill on July 21

1994, at approximately 11:20 a.m While inspecting the
asbestos disposal area on July 21, 1994, the two MCPA
i nspectors noted that since the previous day sone of the
di sposal area and the suspect ACWM had been covered with dirt
but that again they observed ripped plastic bags, some wth
asbest os warni ng |abels, and dry suspect ACWM on the surface
of the disposal area. During the July 21, 1994, inspection,
t he i nspectors observed that when there were wi nd gusts in the
asbest os di sposal area, dust and particulate natter which was
gray-brown, enmanated fromthe area around the suspect ACW

t he broken bags, and asbestos disposal area. Conplainant’s
Exb. 1; Tr. at 86-94 (Connell); Tr. at 284-89.

During the inspection on July 21, 1994, the inspectors
observed exposed suspect ACWM that was not present at the
asbest os di sposal area on the previous inspection on July 20,
1994. In particular, the inspectors noted an ACWMdi sposal bag
wi th an asbestos waste generator |abel fromTyler H gh School
that was ripped open and |ying exposed on the surface of the
di sposal area. This bag from Tyler H gh School was not
observed on i nspection of the asbestos waste di sposal area on
the July 20, 1994, inspection. Conplainant’s Exb. 1; Tr. at
86-94 (Connell); Tr. at 286-88 (Meier).

During their inspections on July 20, and 21, 1994, the two
MPCA i nspectors collected a total of six sanples of suspect
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ACWM and t ook twenty-two phot ographs of the material they had
observed at the Landfill. The sanpl es were anal yzed vi a pol ar
light mcroscopy for asbestos content by the Braun Intertec
Cor poration. Each sanple was found to contain asbestos. The
total asbestos content for each of the sanples ranged from
five tothirty percent with at | east one sanple fromeach day
of inspection containing ten percent or nore asbestos.
Conpl ai nant’ s Exbs. 1, 2.

The Category | nonfriable asbestos-containing nmateria
(“ACM ), vinyl asbestos tile (“VAT"), observed and sanpl ed by
the inspectors on the July 20, and 21, 1994, inspections was
VAT or a part of VAT that had been subjected to grinding or
cutting. The Category Il nonfriable ACM transite, observed
and sanpled by the inspectors on the July 20, and 21, 1994,
i nspections was transite or a part of transite that had becone
crunbl ed. This Category | nonfriable ACM and Category |11
nonfriable ACM were regul ated asbestos-containing materials
(“RACM's)”) as defined in 40 CF. R 8 61.141. Conplainant’s
Exbs. 1, 2; Tr. at 59-76, 89-92, 114, 148-49 (Connell); Tr. at
274-78, 285-88 (Meier).

On the norning of July 21, 1994, prior to their second
i nspection of the Landfill, the two MPCA inspectors went to
t he Lyon County courthouse, which is about 10 to 15 miles from
the Landfill. The two inspectors net with Paul Henriksen, an
envi ronnent al adm ni strator for Lyon County, and requested t he
Landfill’s asbestos records and its map or diagram for
asbestos waste. M. Henriksen furnished the inspectors wth
docunent s t hen avai | abl e, incl udi ng WSRs, purchase orders, and
a map of the asbestos disposal area at the Landfill. Al the
requested docunments were not produced at the tine of the
i nspection because M. Henri ksen was unaware that a new file
had been opened. Conplainant’s Exbs. 1, 7; Tr. at 435-37
(Henri ksen) .

During the MPCA i nspectors’ reviewof the records furni shed at
t he Lyon County courthouse on July 21, 1994, they found a MPCA
Asbest os- Contai ning Material Transport and Di sposal Manifest
(“WBR’) reflecting that on May 19, 1994, the Landfill received
fromL &L Insulation, Inc., an asbestos abatenent contractor,
“Fri abl e- ACMPi pe | nsul ati on an Tank wrap Non- Fri abl e-Poly” in
double 6 mIlineter plastic bags via an enclosed trailer which
had been renoved from the Church of St. M chael. The space
provi ded on the May 19, 1994, WSR form for the Church of St.
M chael for the total quantity of material brought to the
Landfill (#7) was blank. The inspection also disclosed an
Enviro Safe Air purchase order fromthe Landfill dated July 1

1994, for the disposal of 12 yards of ACM that had been
removed from Tyler Hi gh School. There was no correspondi ng
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WER for the July 1, 1994, Enviro Safe Air (Tyler H gh School)
purchase order. Conpl ainant’s Exbs. 1, 7; Tr. at 80-83
(Connell); Tr. at 280-81 (Meier).

The map of the asbestos disposal area at the Landfill
furnished to the inspectors by M. Henriksen on the July 21,
1994, inspection contained entries showng the date and
| ocati on of deposited ACWM The last entry on the map was
dated May 19, 1994, and the inspectors were mstaken in their
recollection and report that May 9, 1994, was the |last date
entered on the map. Cenerally, M. Henriksen received the
WERs fromthe Landfill at his office on a weekly basis and he
t hen updat ed t he map approxi mately every nonth. Conplai nant’s
Exbs. 1, 7; Tr. at 160-63 (Connell); Tr. at 304-05 (Meier);
Tr. at 438 (Henriksen).

The two MPCA inspectors, M. Connell and Ms. Meier, nmet with
M. Robert Fenske, the Chairman of the Lyon County Board of
Comm ssioners, on the norning of July 21, 1994, prior to their
i nspection of the Landfill. The MPCA inspectors advised
M. Fenske of the alleged violations of the asbestos NESHAP
regul ati ons. Tr. at 84-85 (Connell); Tr. at 283-84, 305
(Meier).

As a followup to the Landfill inspections, the MPCA sent to
Respondent on July 28, 1994, a request for additional
information and all WSRs for ACWM received by the Landfil
since May 2, 1994. The WSRs submitted by Respondent incl uded
the following: May 2, 1994, 8 cubic yards of “Non-friable
asbestos [and] transite/an Poly” by L & L Insulation, Inc
fromthe Municipal Uilities Ofices for the City of Marshall;
May 19, 1994, 8 cubic yards of “Friabl e-ACMPi pe I nsul ati on an
Tank wrap Non-friable-Poly” by L &L Insulation, Inc. fromthe
Church of St. Mchael; July 1, 1994, MW 11960 pounds of
“Asbestos Containing Shingles Non Friable” by Northern
Asbest os from Holy Redeener (Parish); July 1, 1994, 12 cubic
yards of pipe insulation, spray on acoustical, floor tile, and
pl astic tear down by Enviro Safe Air from Tyl er H gh School
July 8, 1994, 24 cubic yards of pipe insulation, spray on
acoustical, and floor tile by Enviro Safe Air from Tyl er Hi gh
School . Conpl ainant’s Exb. 7.

In addition, pursuant to the July 28, 1994, MPCA request for
addi tional information, Respondent reported that the quantity
of ACWM received fromthe Church of St. Mchael on May 19,
1994, was 8 cubi c yards but such anmobunt was not listed on the
WER available at the tinme of the inspection because the
enpl oyee signing the mani fest was relatively new. Inregard to
the map for the asbestos at the Landfill and the m ssing WRs,
M. Henriksen expl ained that at the tinme of the inspection he
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was unaware that another file existed with mapping |ocations
and the mssing manifest but that the files had been
consol i dat ed and pl aced at the Landfill. Conpl ai nant’ s Exb. 7.

The Landfill, an active waste disposal site, received RACM
fromL &L Insulation, Inc. which renoved it during renovation
activity at the Church of St. M chael, a source covered under
the provisions of 40 CF.R 88 61.145, 61.150. Joint
Stipulations Y 25, 26, 27; Conplainant’s Exbs. 1, 2, 7.

The Landfill, an active waste disposal site, also received
RACMfromthe renovation activities at the Municipal Uilities
Ofices for the Cty of Marshall, Holy Redeener Parish, and
Tyl er Hi gh School, sources covered under the provisions of 40
C.F.R 88 61.145, 61.150. Conplainant’s Exbs. 1, 2, 7.

Respondent derived an econom ¢ benefit of $1,675 as a result
of its nonconpliance with the asbestos NESHAP regul ati ons for
active waste disposal sites. This econom c benefit conponent
of the penalty was nmitigated by the EPA because the anount
i nvol ved was | ess than $5, 000 and Respondent is a county.

The prelimnary deterrence anount of the penalty, consisting
of the gravity conponent, is calculated as follows: $16,500

for Count |; $15,000 for Count 1I1l; $1,000 for Count |II1;
$1, 000 for Count IV: $1,000 for Count V; and $15, 000 f or Count
VI. The total prelimnary deterrence anmount is $49, 500.

No adjustnments to the gravity conmponent are warranted under
the Penalty Policy. Pursuant to “other factors as justice may
require” under Section 113(e) of the Cdean Ar Act,
Respondent’s penalty of $49,500 is reduced to $45,800 to
account for the additional costs incurred by Respondent due to
the delay in the hearing caused by fault on the part of the
EPA.

CONCLUSI ONS OF LAW

The Landfill, an active waste disposal site, received RACM
from sources covered under the provisions of 40 CF.R 8§
61. 145 and ACWM from sour ces covered under 40 C F.R § 61. 150.
Respondent, therefore, is subject to the asbestos NESHAP
regul ations for active waste disposal sites at 40 CF. R 8§
61. 154.

The visible em ssions to the outside air fromthe ACWM and t he
surroundi ng asbestos disposal area at the Landfill on
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i nspection on July 20, 1994, in the absence of adequate cover
over the ACWM or the use of an approved em ssions contro
method i s a violation of the asbest os NESHAP regul ati ons at 40
CF.R 8§ 61.154(a).

The visible em ssions to the outside air fromthe ACWM and t he
surroundi ng asbestos disposal area at the Landfill on
i nspection on July 21, 1994, in the absence of adequate cover
over the ACWM or the use of an approved em ssions control
method i s a violation of the asbest os NESHAP regul ati ons at 40
CF.R 8§ 61.154(a).

Respondent’s failure to include the quantity of the ACW
received at the Landfill on May 19, 1994, on the WER for the
Church of Saint Mchael is a violation of the asbest os NESHAP
regulations at 40 CF. R 8 61.154(e)(1)(iii).

Respondent’s failure on July 20, 1994, to furnish upon
request, and nake avail abl e during normal business hours for
i nspection, all records required under 40 CF. R § 61.154,
including a map or diagram of the ACWM within the disposa
site is a violation of the asbestos NESHAP regul ati ons at 40
C.F.R 8 61.154(i).

Respondent’s failure to nmintain updated records of the
| ocation, depth and area, and quantity of ACWM within the
di sposal site on a map or diagram of the disposal area is a
violation of the asbestos NESHAP regulations at 40 CF. R 8§
61. 154(f).

Respondent’s failure to notify the Adm nistrator in witing at
| east 45 days prior to excavating or otherw se di sturbing any
ACWM t hat has been deposited at a waste di sposal site and was
covered is a violation of the asbestos NESHAP regul ati ons at
40 C.F.R 8 61.154(j).

An appropriate and reasonabl e civil adm nistrative penalty for
Respondent’ s vi ol ati ons of t he asbest os NESHAP regul ati ons for
active waste disposal sites at 40 CF.R § 61. 154 and Secti on
112 of the Cean Air Act is $45, 800.

DI SCUSS| ON

Requl at ory Backgr ound
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The Cean Air Act requires the EPA to develop and enforce
regul ations to protect the general public fromexposure to airborne
contam nants that are known to be hazardous to human health.
Section 112 of the Cean Air Act authorizes the Adm nistrator of
the EPAto publish alist of air pollutants that the EPA determ nes
to be hazardous and to promulgate regulations which establish
em ssion standards for these pollutants. This authority was granted
to the Admnistrator by the 1970 Anendnents to the Clean Air Act.
The em ssion standards for hazardous waste pol lutants coll ectively
are called the National Em ssions Standards for Air Pollutants
(“NESHAP"), 40 C.F.R Part 61

On March 31, 1971, the EPA identified asbestos as a hazardous
pol lutant. The National Em ssion Standard for Asbestos, 40 C F. R
Part 61, Subpart M was pronulgated on April 6, 1973, and anended
in 1974, 1975, and 1977. 1In 1978, the Suprene Court held in Adano
W ecki ng Conpany v. United States, 434 U S. 275 (1978), that the
asbest os NESHAP work practice requirenents were not authorized by
the 1970 Cean Air Act Anmendnents under which they had been
originally pronul gated because they were not en ssion standards.
The work practice regulations were then re-promnul gated under the
authority of the 1977 anendnents to the Clean Air Act. The asbest os
NESHAP regul ati ons were | ater anended in 1984, 1990, and 1991.

The asbestos NESHAP regulations specify work practice
requi renents to be foll owed during denolitions and renovati ons, and
di sposal, and at active waste disposal sites. The asbestos NESHAP
regul ations relating to these activities, therefore, do not place
specific numerical emission limtations for asbestos fibers but
i nstead require specific actions to be taken to control em ssions.
The asbestos NESHAP regul ati ons, however, do specify zero visible
em ssions to the outside air from activity relating to the
transport and disposal of ACWM and from ACWM at an active waste
di sposal site. 40 C.F.R 88 61.150, 61.154. The standard for
active waste disposal sites at 40 CF.R 8 61.154 utilizes both the
zero visible enm ssion standard and the work practice requirenents
by providing for conpliance with the requirements in the
alternative. 40 CF.R 8 61.154 (a),(c),(d). In other words, if
the emssion standard is not net, then the work practice
requi renents nust be satisfied.

St andard of Proof

In this civil admnistrative enforcenent proceeding, the
conpl ai nant has both the burden of production and the burden of
persuasion. Section 22.24 of the Rules of Practice, 40 CF. R 8§
22.24. This nmeans that the EPA has the burden of going forward with
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and of proving that the violation occurred as set forth in the
Conpl ai nt and that the proposed penalty is appropriate. Id. I n
order to prevail, the EPA nust prove its case by a preponderance of
t he evidence. Id.

In the instant case, the EPA all eges that Respondent vi ol ated
Section 112 of the Clean Air Act and its inplenenting regul ations
at 40 CF. R § 61.154. Liability can only be inposed under the
asbest os NESHAP regul ations if the EPA has nade a two-fol d show ng.
First, the EPA nust establish that the asbest os NESHAP regul ati ons
apply in this case. Second, the EPA nust establish that the
asbestos NESHAP em ssion standard was violated and that the
asbest os NESHAP wor k practice requirenents were not satisfied. See
Norma J. Echevarria and Frank J. Echevarria d/b/a Echeco
Envi ronmental Services, CAA Appeal No. 94-1, 5 E A D 626, 633
(EAB, Dec. 21, 1994); United States v. MPM Contractors, Inc., 767
F. Supp 231, 233 (D. Kan. 1990). The Clean Air Act and t he asbestos
NESHAP regul ati ons “provide strict liability for civil violations
of their provisions.” United States v. Ben's Truck and Equi pnent,
Inc., No. S-84-1772-M.S, 1986 U.S. Dist LEXIS 25595 at *8 (E. D. Cal
May 12, 1986); see Echevarria, supra, at 633; United States v.
Sealtite Corp., 739 F.Supp. 464,468 (E.D. Ark. 1990).

Credi bility Findings

At the outset, | address the question of the credibility of
the witnesses testifying before ne at the hearing. The EAB has
found that “when an inspector trained to determ ne conpliance with
t he applicable regul ations reasonably determ nes that a violation
has occurred and provides a rational basis for that determ nation,
liability should foll owabsent proof that the i nspector’s testinony
| acks credibility.” Echevarria, 5 E.A D. at 640-641. Under this
rational e, an inspector’s determnation of a respondent’s
conpliance can be used as a basis for liability as long as the
i nspector’s testinony is found to be credible.

Much of the instant case is dependent upon the testinony of
the two MPCA inspectors, Jeffrey Connell and Janelle Jacobson
Mei er. Both inspectors testified that they personally nmet wth
M. Robert Fenske, the Chairman of the Lyon County Board of
Comm ssioners on the norning of July 21, 1994. Tr. at 84-85
(Connell); Tr. at 283-84, 305 (Meier). The inspectors testified to
sone of the specific topics discussed with M. Fenske during this
meeting, including his experience with asbestos renoval as a forner
school board nmenmber. Tr. at 85 (Connell); Tr. at 283-284 (Meier).
However, M. Fenske directly contradicted the testinony of the two
MPCA inspectors by testifying that prior to the hearing he had
never met M. Connell or Ms. Meier. M. Fenske testified that he
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did not recall personally neeting with the two MPCA inspectors on
the norning of July 21, 1994, and that he assunmed he left his
of fice that day about 8:30 to 9:00 a.m to attend a conference out
of town. Tr. at 562-563 (Fenske). M. Fenske instead asserted that
he had spoken tel ephonically with Ms. Jacobson (Meier) during the
af ternoon of July 20, 1994, concerning the all eged asbest os NESHAP
violations.? Tr. at 560 (Fenske).

CGenerally, the testinony and witten reports of GCGovernnent
officials concerning their official duties and findings are
consi dered credi bl e unl ess the evidence establishes otherwise. In
the instant matter, | find that the testinony of the two MPCA
i nspectors concerning their meeting with M. Fenske is nore
credi ble than the testi nony of M. Fenske who deni ed such neeting.

In maki ng this determ nation, | observe that the testinony of each
of the inspectors concerned their official duties and was
corroborated by the other’s testinony. The testinony of the

inspectors included specific details of their neeting wth
M . Fenske. Further, the testinony of the inspectors concerning
their neeting with M. Fenske is not relevant to the issue of
l[tability or penalty. On the other hand, the contradictory
testinony of M. Fenske only serves the purpose of inpeaching the
credibility of the inspectors as witnesses. |In addition, based on
nmy observation of the deneanor of the w tnesses appearing before
me, | find that the inspectors are the nore credi ble w tnesses. |
therefore conclude that the testinony of the two MPCA inspectors
may be used as a basis for determ ning Respondent’s liability as
alleged in the Conplaint and the appropriateness of the proposed
penal ty.

Applicability of the Asbest os NESHAP Requl ati ons for Active Waste
Di sposal Sites

A. Respondent’s Argunents

2 Respondent’s Reply Menorandumstates as follows: “The MPCA
i nspectors (which included a young, attractive new enpl oyee that
had worked for the MPCA as a summer intern) thenselves had many
contradictory statenents regar di ng t he i nspecti ons, t he
preservation of the evidence, the retention of original docunents,
and face to face neetings with Lyon County personnel and Lyon
County Board Chairman Robert Fenske.” Respondent’s Reply
Menor andum at 18. Respondent’s comrent concerni ng the appearance
of the inspector is inappropriate.
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Respondent argues that the asbestos NESHAP regul ations for
active waste disposal sites are inapplicable to the Landfill.
Respondent naintains that the only ACM regqul ated by the asbestos
NESHAP regul ations for active waste disposal sites is ACW as
defined by 40 CF. R 8§ 61.141, and that the only ACM received at
the Landfill was not RACM and thus was not ACWM as defined by 40
C.F.R 8 61.141. In this regard, Respondent notes that the EPA has
made no all egation nor presentation of evidence that the Landfil
accepted ACWM from any source other than denolition and renovation
activities. Respondent continues this argunment by noting that ACM
or RACM from non-regul ated sources or ACM and RACM that is under
the threshold amount as defined in 40 CF. R §8 61.145 are not
subject to the requirenents for disposal found at 40 CF. R 8§
61.150. In addition, Respondent argues that the asbestos NESHAP
requi renents for active waste disposal sites only require certain
record keeping and handling procedures if the sites receive ACVW
froma source covered under 40 C.F. R 88 61. 149, 61. 150, or 61.155.
According to Respondent, the asbestos NESHAP regul ati ons do not
address any ACM that nay be delivered to the Landfill from non-
regul ated sources or ACM which is not RACM Respondent’ s Post -
Hearing Menorandum at 4-5.

Respondent contends that the EPA' s argunent that the asbestos
NESHAP regul ations are applicable fails because the EPA has not
established, as required, the followng: that the |I|aboratory
testing of the suspect ACM at the Landfill established that the
material was friable asbestos material; or that the asbestos
content of the sanpled material contained nore than one percent
asbestos as determ ned using the authorized testing nethods; that
t he ACMobserved at the Landfill on inspection was friable and when
dry can be reduced to powder under hand pressure; that the Category
| and Il ACM was rendered friable at the renovation or denolition
site; that the ACM at the Landfill was RACM that there was RACM
froma source covered under 40 C.F. R 88 61. 145, 61. 150, or 61.155;
or that there was a threshold anmount of the RACM at the Landfill.
In support of these argunents, Respondent cites U S. v. Owens
Contracting Services, Inc., 884 F.Supp. 1095 (E.D. Mch. 1994);
Col eman Trucking, Inc., EPA Docket No. 5-CAA-96-0 (ALJ, Nov. 6,
1996, Order Denying Mtion for Judgnent on the Pleadings) and L &
C Services, Inc., EPA Docket No. WVII-93-CAA-112 (ALJ, Jan. 29
1997). Respondent’s Post-Hearing Menorandum at 5.
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B. EPA's Arguments

The EPA argues that the standard for active waste disposal
sites at 40 CF. R 8 61.154 is applicable in this case because the
evi dence establishes that the Respondent is the owner of an active
wast e di sposal site that received ACWMfroma source covered under
40 C F.R 88 61.149, 61.150, 61.155. The EPA asserts that the
Landfill received ACWM from sources covered under 40 CF. R 8
61. 145 pertaining to denolition and renovati on operations, which
are sources covered by 40 CF. R § 61.150. Conpl ai nant’ s Post -

Hearing Brief at 8-9. Specifically, the EPA submts that
Respondent received ACWM from four specific regul ated sources: the
Municipal Utilities Ofices of Marshall, the Church of Saint
M chael, the Holy Redeemer Church, and Tyler Hi gh School. It is

argued that Respondent received ACWM from t hese regul ated sources
as evidenced by the WSRs, the Notice of Abatenent, and the
i nspectors’ discovery of a waste generator |abel on a bag | abel ed
as contai ni ng asbest os.

In addition, to support its position that the ACWMrecei ved at
the Landfill was from covered sources, the EPA argues that the
requi renent that owners or operators of denolition or renovation
activities inspect the affected facility for the presence of
asbestos subjects them to the provisions of 40 CF. R § 61.150
regardl ess of whether the threshold anmount is net. Also, the EPA
avers that the Respondent received conmmerci al asbest os.
Conmpl ai nant’ s Post-Hearing Brief at 7-9.

The EPA asserts that Respondent has incorrectly interpreted
t he asbest os NESHAP regul ations for active waste di sposal sites to
require that the active waste disposal site receive a threshold
quantity froma regqul ated source. The EPA nmaintains that 40 C F. R
8 61.154 does not contain a threshold requirenent and that the
provisions of 40 CF.R 8 61.154 apply when the active waste
di sposal site receives ACWM from a source covered under 40 C F. R
8 61.150. In the alternative, the EPA maintains that although not
necessary to establish liability, it has proven that sources
covered by 40 CF.R 8 61.150, which in turn applies to sources
covered under 40 C.F.R 8 61.145, sent quantities of ACWM to the

Landfill above the threshold anount. The EPA argues that the
pur pose of the asbestos NESHAP regul ati ons woul d be defeated if a
landfill receiving ACW froma covered source were not required to

ensure that the ACWM does not ent visible emssions once it is
received. Conplainant’s Reply Brief at 11-13.

The EPA also asserts that Respondent has incorrectly
interpreted the asbestos NESHAP regulations for active waste
di sposal sites to require that it be proven that the ACWM at the
di sposal site is RACMand that it is friable. In this regard, the
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EPA contends that Respondent’s argunment ignores the fact that
standards for active waste disposal sites at 40 CF. R § 61.154
specifically apply to ACWMr at her than RACM Agai n, the EPA returns
to the underlying premse that ACMW includes RACM but is not
limted to RACM such as when the standards for denolition and
renovation activities include requirenments concerning ACMthat is
not RACM Al so, the EPA contends that Respondent’s argunent
ignores the fact that the definition of RACMat 40 C.F. R 8§ 61.141

includes ACM that is not friable. In the alternative, the EPA
subm ts that, although not necessary, it has established that there
was RACM at the Landfill. Conplainant’s Reply Brief at 13-14.

C. Analysis

This is a case of first inpression and involves issues that
are not facilely resolved. Analysis of the question of whether
Respondent is subject to the provisions of the asbestos NESHAP
regul ations for active waste di sposal sites begins with exam nation
of 40 CF.R 8 61.154, the standard for active waste disposa
sites. In pertinent part, 40 CF. R 8 61.154 states:

Each owner or operator of an active waste disposal site
that receives asbestos-containing waste material froma
source covered under 88 61.149, 61.150, or 61.155 shal
meet the requirenents of this section.

40 CF. R 8§ 61.154. (Enphasis added).

1. Determ nation of whether Respondent’s Landfill was an active
wast e di sposal site.

The first step in determ ni ng whet her Respondent’s Landfill is
subject to the asbestos NESHAP regulations for active waste
di sposal sites at 40 CF.R 8 61.154 is to determ ne whether the
Landfill is an active waste di sposal site. An active waste di sposal
site is defined by the asbest os NESHAP r egul ati ons as “any di sposal
site other than an inactive disposal site.” 40 CF.R 8 61. 141
An i nactive waste di sposal site is “any di sposal site or portion of
it where addi ti onal asbestos-containing waste materi al has not been
deposited within the past year.” 1d. The parties have stipul ated
that the Landfill operated by Respondent is an active waste
di sposal site. Joint Stipulations | 19.
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2. Determnation of whether ACWM was received at Respondent’s
Landfill.

a. ACW

The second step in determ ning whet her Respondent’s Landfil
iIs subject to the asbestos NESHAP regul ations for active waste
di sposal sites at 40 CF.R 8 61.154 is to determ ne whether the
Landfill received ACW The term *“asbestos-containing waste
materials” (ACWM is defined by the asbest os NESHAP regul ati ons as
meani ng:

mll tailings or any waste that contains comercial
asbestos and is generated by a source subject to the
provi sions of this subpart...This termincludes filters
fromcontrol devices, friable asbestos waste materi al
and bags or other simlar packaging contam nated wth
comerci al asbestos. As applied to denolition and
renovati on operations, this termalso includes regul ated
asbestos-containing material waste and materials
cont am nat ed wi t h asbest os i ncl udi ng di sposabl e equi pnent
and cl ot hi ng.

40 CF. R § 61.141. (Enphasis added).

At this juncture, | note that Respondent correctly points out
that in the instant matter the EPA seeks to i nvoke the jurisdiction
of 40 CF.R 8§ 61.154 only on the basis of alleged ACW received
fromdenolition or renovati on operations. There is no allegation in
the Conplaint and no evidence was presented at hearing that the
Landfill received ACWM in the formof mll tailings. Inasmch as
the allegations made and evidence presented by the EPA seek to
i nvoke the jurisdiction of 40 CF. R § 61.154 only on the basis of
ACWM received from denmplition or renovation operations, this
analysis will belimted to the question of whether there was AC\M
received within the context of denolition or renovati on operati ons.

As descri bed above, the term ACW as applied to denolition and
renovati on operations “includes RACM waste.” The EPA raises the
argunent that the ACW need not be RACMin order for the asbestos
NESHAP regul ations for active waste disposal sites to apply to a
site. | disagree but enphasize that this question arises within
the context of denolition and renovation operations. The hol ding
that the ACM nust be RACMto be regul at ed under the asbest os NESHAP
regulations is underscored in 40 CFR Part 61, Subpart M
Appendi x A to Subpart MInterpretive Rule Governi ng Roof Renoval
Oper ati ons.

The EPA's argunent that ACWM need not be RACM because the
standards for denolition and renovation activities in 40 CF. R 8
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61. 145 i ncl ude requi rements concerning ACMthat is not RACMand t he
definition of visible emssions refers to both RACM and ACWM i s
unavailing. The EPA couches its argunent in terns of whether the
denolition or renovation activity is covered under the regul ations
at 40 CF. R 8 61.145 or in terns of another regulatory definition
contained in 40 CF. R 8 61.141 that is not directly relevant to
the regulatory definition of ACWMw thin the context of denolition
or renovation operations. In other words, the EPAis ignoring the
regul atory definition of ACAMby attenpting to junp to the question
of whether the ACWM is from any covered source or neets the
definition of another termused to describe the all eged violation.
ACM that is not RACM does not constitute ACWM as applied to
denolition or renovation operations.

b. RACM

| nowturn to the definition of RACMas that termis defined
by the asbestos NESHAP regul ations. RACMis defined as neaning:

(a) Friable asbestos material, (b) Category I nonfriable
ACM t hat has becone friable, (c) Category | nonfriable
ACM that will be or has been subjected to sanding,
grinding, cutting, or abrading, or (d) Category II
nonfri able ACMthat has a hi gh probability of becom ng or
has becone crunbl ed, pulverized, or reduced to powder by
the forces expected to act on the material in the course
of denolition or renovation operations regulated by this
subpart.

40 CF. R § 61.141.

Pursuant to this definition of RACM the first elenent that
must be shown is that the material at issue is ACM The asbestos
NESHAP r egul ati ons classify ACMas either “friable” or nonfriable.”
Friable ACMis ACMthat, when dry, can be crunbl ed, pulverized, or
reduced to powder by hand pressure. Nonfriable ACMis ACM that,
when dry, cannot be crunbl ed, pulverized, or reduced to powder by
hand pressure. 40 C.F.R 8§ 61.141. The regul ations further

classify nonfriable ACMas either Category | or Category Il. Under
the asbestos NESHAP regulations, nonfriable and friable ACM
whet her Category | or Il, is material containing nore than 1

percent asbestos as determned using the nethods specified in
appendi x A, subpart F, 40 CF.R part 763, section 1, Polarized
Li ght Mcroscopy. 40 C.F.R § 61.141.

The second el enent that nmust be shown to establish that the
material at issue is RACMis that the condition of the ACMis such
that it may be classified as RACM As descri bed above, the ACM nust
be friable or have been subjected to certain activities such as
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grinding or cutting, or is crunbled. By definition, RACMis ACM
regul ated under the asbestos NESHAP regul ati ons.

Category | nonfriable ACMincludes resilient floor coverings
and resilient floor covering mastic. Vinyl asbestos tile (“VAT")
is classified as Category | nonfriable ACM Transite boards or
panels are nonfriable Category Il ACM In the instant case, the
two suspect ACMs are VAT and transite.

Respondent argues that the RACM nust be friable in order for
40 CF.R 8 61.154 to apply to the Landfill. In this regard
Respondent contends that in order for ACMto be considered RACM it
must be friable and capable of being reduced to powder by hand
pressure. This argunent is rejected. The regulatory definition of
RACM i ncl udes nonfri able ACM al beit ACMthat has been cut, ground,
crunbled or pulverized. The condition of the Category | or II
nonfriable ACM at the tine of denolition or renovation or the
nature of the operation to which the material was subjected
determ nes whether this nonfriable ACM may be cl assified as RACM

c. Evidentiary burden

The next question that arises concerns the evidence that is
necessary for the EPA to present to sustain its burden of proving
that the Landfill received RACM from a denolition or renovation
operation, thereby satisfying the ACWMrequirenment. The EPA argues
that the Abatenent Notice, the WoRs, and the inspectors’ discovery
of a waste generator | abel on a bag | abel ed as contai ni ng asbest os

denonstrate that the Landfill received ACWM The EPA al so argues
t hat, al though unnecessary, the evi dence establishes that RACM was
present at the Landfill. Specifically, the EPA submts that
| aboratory test results show that there was Category | and 11

nonfriable ACM at the site and that the photographi c evidence and
i nspectors’ testinony establish that the Category |I nonfriable ACM
had been subjected to sanding, grinding, cutting, or abrading and
that the Category Il nonfriable ACM had becone crunbled,
pul veri zed, or reduced to powder in the course of denolition or
renovati on operations.

On the other hand, Respondent argues that the EPA failed to
prove that the suspect material was ACM or that RACM was at the
Landfill. Specifically, Respondent contends that the | aboratory
tests fail to establish that the suspect ACM contained nore than 1
percent asbestos as determ ned using the approved nethod or that
the nonfriable ACM had been sufficiently degraded to constitute
RACM Respondent reiterates its argunent that the EPA presented no
evi dence to show the presence of friable asbestos at the Landfill.
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At the hearing, the EPA introduced several docunents
pertaining to the deposit of ACM at Respondent’s Landfill during
the period from My 19, 1994, through July 20, 1994. These
docunents include a Notice of Abatenent reflecting that L & L
I nsul ation, Inc. scheduled an asbestos abatenent project at the
Church of St. Mchael from May 16, 1994, to May 20, 1994. The
abat enent project was for the renoval of ACMon pipes and on ot her
facility conponents. L & L Insulation, Inc. stated that “PLM Bul k
Sanpl es” was the nmethod used to detect the presence of ACM The
Lyon County Landfill was desi gnated as the waste di sposal site. The
asbestos abatenent plan attached to the form states that all
asbest os cont ai ni ng wast e woul d be doubl e- bagged and | oaded i nto an
encl osed truck for proper transportation to an approved |andfill.
Compl ai nant’ s Exb. 4. A correspondi ng WoR refl ects that on May 19,
1994, the Landfill received fromL & L Insulation, Inc., 8 cubic
yards of “Friable-ACM Pipe Insulation an Tank wap Non-Friabl e-
Poly” in double 6 miIlimeter plastic bags via an enclosed trailer
which had been renpbved from the Church of St. M chael.
Conpl ai nant’ s Exbs. 1, 7.

This Notice of Abatenent and WER for the Church of St. M chael
are sufficient evidence to support the EPA's prima facie show ng
that the Landfill received RACM from the renovati on operation at
the Church of St. M chael. These records establish that the
material to be renoved fromthe Church of St. M chael was ACM as
determ ned by polarized Iight mcroscopy and that the ACMrecei ved
at the Landfill from the Church of St. Mchael included friable
ACM Friable ACM by definition, is RACM Although the persons
who prepared these docunents did not testify at the hearing, these
docunents were prepared in the ordinary course of business and the
accuracy or authenticity of the records was not placed in issue.
It is further observed that the WSR for ACW was prepared by a
wast e generator and such docunent, initself, is sone evidence that
t he ACM was RACM and ACVWM

For the purposes of establishing the applicability of the
asbest os NESHAP regul ations for active waste disposal sites, the
EPA does not have to prove that RACM was found at the site on

i nspecti on. The EPA need only show that the Landfill received
ACW | nasmuch as the EPA has established on a prinma facie basis
that the Landfill received RACM from a denolition or renovation

operation, it has satisfied the requirenent that it show that the
Landfill received ACWM

Along this sane |line of reasoning, | also find that the other
WERs presented at the hearing, along with the MPCA inspectors’
testinony that they observed asbestos | abel ed bags, including one
wth a waste generator | abel, adequately establish that
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Respondent’s Landfill received ACWM ¥ 1In this regard, | note that
such evidence is circunstantial in nature but is sufficiently
probative to support the EPA s burden of proof. According to the
asbest os NESHAP regul ations, WSRs are prepared for all ACMW by
wast e generators. Al though it is plausible that non-regul ated
wast e generators and/ or sources woul d prepare such fornms and/ or use
asbestos | abeled bags, incurring substantially increased waste
deposit fees, such circunstantial evidence is sufficiently
probative to establish the receipt of ACW in the absence of
contrary evi dence.

Here, Respondent did not rebut the circunstantial evidence.
In particular, | note the testinony of M. Franklin H D ckson, an
i ndustrial hygi eni st and Respondent’ s expert witness. M. Dickson
opined that nost waste generators in Mnnesota used clear
pol yet hyl ene di sposal bags for RACM and he noted that sone of the
bags in question were not of clear plastic. M. D ckson testified
that contractors use clear plastic bags for ACMas well as RACM and
regardl ess of whether the ACMis froma regul ated source. First, it
is noted that according to M. Dickson’s testinony, the requirenent
to use clear plastic bags for ACWMwas not in effect in Mnnesota
until 1996. Tr. at 502-03 (D ckson). Second, Respondent’s
argunent does not address the use of plastic bags with asbestos
war ni ng | abel s or waste generator |abels. Tr. at 502-06 (D ckson);
Respondent’s Exb. 13. Third, in this case there were sone clear
pl astic bags at the site. Mreover, M. Dickson' s testinony is not
sufficient to rebut all the circunstantial evidence presented,
i ncl udi ng the WBRs.

Assum ng arguendo that the EPA nust prove that RACMwas at the
di sposal site in order to establish the applicability of the
asbest os NESHAP regul ations for active waste disposal sites, |
exam ne the evidence to determ ne whether the EPA has established
that RACMwas present at the Landfill. Pursuant to the definition
of RACM discussed above, the first elenent that nust be shown is
that the material at issue is ACM Under the asbestos NESHAP
regul ations, nonfriable and friable ACM whether Category | or I1,
is material containing nore than 1 percent asbestos as determ ned
using the methods specified in appendix A, subpart F, 40 C. F. R
part 763, section 1, Polarized Light M croscopy. 40 CF. R 8
61.141.

During their inspections on July 20, and 21, 1994, the two
MPCA i nspectors col |l ected six sanples of suspect Category | and ||

8 The Abatenent Notice for the asbestos abatenent project at
Tyler H gh School is referred to by the EPA as part of Exhibit 3.
However, the Notice of Abatenent for Tyler H gh School was not
i ntroduced into evidence at the hearing.
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nonfriable ACM (VAT and transite). These sanples were tested by
the Braun Intertec Laboratory to determ ne their asbestos content.
The results of this testing indicated that the sanpl es had asbest os
contents which ranged fromfive to thirty percent. Conplainant’s
Exb. 2.

Respondent contends that the Braun Intertec test results are
invalid. Respondent’s Post-Hearing Menorandum at 10. The basis
for this argunent i s Respondent’s contention that sanples 1, 2, and
5 had an asbestos content of |ess than ten percent and because of
this, under 40 CF. R 8 61. 141, the sanples should have been
subjected to point counting. According to Respondent, the fact
that these sanples were not subjected to point counting “casts
doubt on the entire testing of the sanples collected.” Id. In
addi ti on, Respondent contends that as the EPA argued during the
heari ng that each | ayer of the sanple shoul d have been reported as
a sanple, then the Braun Intertec tests are invalid for failure to
do so. Id.

Respondent’s argunent ignores the fact that the asbestos
content for each layer of each sanple was reported in Braun
Intertec’s report. Conplainant’s Exb. 2. Respondent is also
m staken in its assertion that sanples 1, 2, and 5 had an asbestos
content of less than ten percent. According to the information in
the Braun Intertec report, sanple 2 was the only sanple with a
total asbestos content of |ess than ten percent. Sanples 1 and 5
had an asbestos content of ten percent. Thus, only sanpl e nunber
2 shoul d have been subjected to point counting under 40 CF. R 8§
61.141. The absence of point counting for this one sanpl e, however,
does not nmean that the Braun Intertec results are invalid. The
results of the other sanpl es are adequate to establish the asbestos
content for each day of inspection. This would also be the case
even if sanples 1 and 5 had in fact had an asbestos content of |ess
than ten percent because there were other sanples which were found
to have an asbestos content of ten percent or nore.

Further, although not raised by the EPA, | point out that the
requirenent to verify the asbestos content by point counting using
PLM appears to apply only to the testing of friable asbestos
mat eri al . 40 C.F.R § 61.141. Here, the material tested was
Category | and Il nonfriable ACM not friable asbestos material .

Respondent has al so rai sed questions concerning the validity
of the | aboratory testing on the ground that there were defects in
the docunentation of the chain of custody of the sanples.
M. Connell testified that when he transferred the client project
nunber fromthe internal MPCA chain of custody record to the Braun
Intertec Corporation chain of custody record he transposed two
nunbers. Tr. at 250 (Connell); Conplainant’s Exb. 2. | agree with
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the EPA's position that other information on the two chain of
custody forns adequately identifies the sanples and client so as to
remove any serious doubt as to the client project involved. 1 also
note that M. Connell testified that the only sanples he sent to
the | aboratory on that date were from Respondent’s Landfill.

Finally, Respondent argues that the I|aboratory tests are
i nadm ssi bl e evidence because the sanples were destroyed and
Respondent was precluded from testing the material for asbestos
content. The record reflects that Landfill personnel were present
at the Landfill when the sanpl es were taken by the MPCA i nspectors.
M. Guhot was advised that sanples had been taken on July 20,
1994, and M. Rundle was advised that sanples had been taken on
July 21, 1994. Tr. at 78, 252 (Connell). Respondent was not
prevented fromtaking its own sanples. Although on Septenber 7,
1994, Respondent was advised in witing of the alleged violations
and recomended enforcenent action, including a civil penalty, it
di d not chall enge the testing before the sanpl es were destroyed six
nmont hs after the i nspection. Conpl ainant’s Exb. 9. The testing was
performed by an accredited |aboratory. Conpl ai nant’ s Exb. 2.
Under such circunstances, there is no basis to find the | aboratory
test results inadm ssible as evidence.

Based on the foregoing discussion, | find that there was
mat eri al found at Respondent’s Landfill on July 20, and 21, 1994,
that had an asbestos content of one percent or greater. The
material therefore qualifies as ACM Thus, the first criterion of
the definition of RACMis fulfilled.

The second criterion of the definition of RACMis that the ACM
is one of four specified types: 1) Friable asbestos nmaterial; 2)
Category | nonfriable ACM that has becone friable; 3) Category I
nonfriable ACM that will be or has been subjected to sanding,
grinding, cutting, or abrading; or 4) Category Il nonfriable ACM
that has a high probability of becom ng or has becone crunbl ed,
pul veri zed, or reduced to powder by the forces expected to act on
the material in the course of denolition or renovati on operations.
In this case, there is no evidence or allegation that the exposed
ACM observed at the Landfill and sanpled was friable asbestos or
nonfri abl e ACMt hat had becone fri abl e. Respondent correctly points
out that the MPCA inspectors did not subject the ACMto the hand
pressure test for friability. Al though the use of hand pressure is
not a mandatory procedure in determ ning whether ACMis friable,
there nust be other probative evidence, such as photographs or
testinmony of visual observations, that establishes that the ACMhas
been or has a high probability of being reduced to powder. See D
& H Contractors, Inc., Docket No. CAA-111-022, 1997 EPA ALJ LEXI S
111 (February 4, 1997).
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Rat her, the EPA suggests that the ACM neets the definition of
RACM because the Category | nonfriable asbestos VAT had been
subjected to sanding, grinding, cutting, or abrading and the
Category Il nonfriable asbestos transite had becone crunbled or
pul veri zed. The phot ographic evidence and the testinony of the
MPCA i nspectors is sufficiently probative to sustain the finding
that the exposed asbestos-containing VAT had been cut or abraded
and that the exposed asbestos-containing transite had been
crunbl ed.

The inspectors took a total of twenty-two photographs of the
di sposal area at the Landfill. Phot ographs 1 through 4 show a
group of ripped open bags with the “asbestos danger warning sign’
on the bags. Conplainant’s Exb. 1.; Tr. at 59 (Connell). These
bags were broken open and the ACWM was ground up and mxed in with
the dirt. Conplainant’s Exb. 1; Tr. at 59 (Connell). A broken-
open prelabeled bag is also the subject of Photograph nunber 6.
Compl ai nant’s Exb. 1. The ACMin Phot ograph nunber 6 is VAT. This
materi al was spread out around the bag and was descri bed as being
“dry” in the inspection report conpleted by the two MPCA
i nspectors. Conplainant’s Exb. 1. The material in Photograph 9 was
al so crushed and dry VAT. Conplainant’s Exb. 1. Ms. Meier
testified that the material in the bag from Photograph 9 appeared
to have been “crushed into very small pieces.” Tr. at 274 (Meier).
Phot ographs 10 and 11 depict transite material that had been
crushed and mxed in wth the soil. Conplainant’s Exb. 1. The
remai ni ng photographs in the record contain simlar imges of torn
bags and crushed asbestos material. Conplainant’s Exb. 1.
M. Connell testified that nost of the material at the site was
“extensively broken” and “looked as if . . . [it] had been operated
on by some sort of mechanical chipper or grinder.” Tr. at 148
(Connel ).

Thi s phot ographic and testinonial evidence strongly supports
the finding that the exposed asbestos-containing VAT had been cut
or abraded and that the exposed asbestos-containing transite had

been crunbl ed. Accordingly, | <conclude that on each day of
i nspection there was exposed Category | or Il nonfriable ACM found
at the Landfill that neets the definition of RACM

3. Determ nation of whether the ACWM received at Respondent’s
Landfill was froma source covered under 40 C.F. R 8 61.150.

Finally, the third and last step in determ ning whether

Respondent’ s Landfill is subject to the asbest os NESHAP r egul ati ons
for active waste disposal sites is to determ ne whether the AC\W
received at the Landfill was froma source covered under 40 C. F. R

8§ 61.150, the standard for waste disposal for manufacturing,
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fabricating, denolition, renovation, and sprayi ng as required under
40 CF. R 8§ 61.154. The provisions of 40 CF.R 8 61.150 in turn
provide, in pertinent part, that:

Each owner or operator of any source covered under the
provi sions of 88 61.144, 61.145, 61. 146, and 61. 147 shal
conply with the follow ng provisions:

40 C.F. R 8§ 61.150. (Enphasis added).

Again, | note that inasnmuch as the EPA seeks to invoke the
jurisdiction of the asbestos NESHAP standard for waste disposa
sites at 40 CF.R 8 61. 154 only on the basis of ACWMreceived from
denolition or renovation operations, this analysis will belimted
to the question of whether the Landfill received ACWMfroma source
covered under the provisions of 40 CF.R 8§ 61.150 and § 61. 145.

The asbest os NESHAP standard for denolition and renovation is
found at 40 C.F.R 8§ 61.145. It is undisputed that 40 CF. R §
61. 154, when read together with 40 CF. R § 61.145 and § 61. 150,
provides that the asbestos NESHAP standard for active waste
di sposal sites applies when the site receives ACW from a
denolition or renovati on operation covered under 40 C.F. R 8§ 61. 145
and is then subject to the asbestos NESHAP standard for waste
di sposal for denolition or renovation operations under 40 CF. R 8§
61. 150.

Pursuant to 40 CF. R 8§ 61.145(a), an owner or operator of a
denolition or renovation operation nust inspect the affected
facility for the presence of asbestos, including Category |I and I
nonfriable ACM Facilities being renovated or denolished nust
conply with the notification requirenents and procedures for
asbest os em ssion control (work practice requirenents) set forthin
40 CF. R 88 61.145(b) and (c) if the conbined total of RACM
removed or disturbed is:

(i) At least 80 linear nmeters (260 |inear feet) on pipes
or at least 15 square neters (160 square feet) on other
facility conmponents, or (ii) At least 1 cubic neter (35
cubic feet) off facility conponents where the |length or
area could not be neasured previously.

40 C.F.R 8 61.145(a). |f the conmbined anmpbunt of RACM in a
facility being denolished is | ess than the above-specified anmounts
or there is no asbestos, the owner or operator of the denplition
activity is only required to conply wth the notification
requirenents set forth in 40 CF. R § 61.145(b). 40 CF.R §
61.145(a)(2). Facilities that nust conply with the work practice
requi renents of 40 C.F. R 8§ 61.145(c) nust deposit all ACW as soon
as practical at a waste disposal site operated in accordance with
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the provisions of 40 CF. R 8 61.154 or an EPA-approved site that
converts RACM and ACWM i nt o nonasbest os (asbestos-free) material .
40 CF.R 8 61.150(b).

The initial question that arises is when is a denolition or
renovation activity “covered” under the provisions of 40 CF. R 8§
61. 145 so as to then qualify as a source covered under 40 CF. R 8§
61. 150. In order for a denolition or renovation activity to be
“covered” under 40 CF. R 8 61.145 and thus also under 40 CF. R 8
61. 150, the anmount of RACM renoved or disturbed nmust neet the
t hreshol d amobunts specified to trigger both the notification and
work practice requirenents. That is, the conbined total anount of
RACM nust be at least 80 linear neters (260 |linear feet) on pipes
or at least 15 square neters (160 square feet) on other facility
conponents, or at least 1 cubic nmeter (35 cubic feet) off facility
conponents where the length or area could not be neasured
previously. |If thereis alesser amount of RACM the provisions of
40 CF. R 8 61.150 for the disposal of ACWM are not applicable.

The EPA' s suggestion that any renovation or denolition
activity is subject to the provisions of 40 CF. R 8 61.150 sinply
because the owner or operator is required to inspect the affected
facility for the presence of asbestos is rejected. Simlarly, |
find that a denolition or renovation operation that is subject to
no requirenments or only to the notification requirenents based on
an anount of RACM bel owthe threshold | evels is al so not covered by
t he asbestos NESHAP standard for waste disposal at 40 CF.R 8
61. 150.

In the instant case, the EPA presented a Notice of Abatenent
reflecting that L & L Insulation, Inc. was to renove 434 |inear
feet of ACM on pipes and 310 square feet of ACMon other facility
conponents fromthe Church of St. M chael and deposit the ACM at
Respondent’s Landfill. The corresponding WSR reflects that on
May 19, 1994, the Landfill received fromL & L Insulation, Inc. 8
cubic yards of “Friable-ACM Pipe Insulation an Tank wap Non-
Friable-Poly” in double 6 mllinmeter plastic bags via an encl osed
trailer which had been renoved from the Church of St. M chael
Compl ai nant’s Exbs. 1, 4, 7. As discussed above, these records are
sufficient to establish that the Landfill received RACM and thus
ACMW fromthe Church of St. M chael.

The nore difficult question that now arises is whether the
records concerning the asbestos renoval from the renovation
operation at the Church of St. M chael establish that the RACM was
at the threshold level to trigger the notification and work
practice requirenments. The stated anobunt of ACM on pipes to be
abated was 434 linear feet, and it is reasonable to assune that
such ACMon pipes is friable. Moreover, the WoR refl ects that the
ACM pi pe insulation was friable. This evidence is sufficient to
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establish that the RACM at the Church of St. M chael was at the
requi site threshold |evel. Respondent presented no evidence to
show t hat t he RACMwas bel ow the threshold | evel. As the anount of
RACM to be renmpved fromthe Church of Saint M chael exceeded the
t hreshol d anount, the notification and work practice requirenments
of 40 CF.R 8 61.145 were triggered and, thus, this asbestos
abat enent project was subject to the requirenents of 40 CF. R 8§
61. 150. As such, the ACWMfromthe Church of St. Mchael is froma
source covered by 40 CF.R § 61.145 and § 61. 150.

In addition, the other WERs presented at the hearing, along
with the MPCA inspectors’ testinony that they observed bags with
asbestos warning | abels and a broken bag with a waste generator
| abel from Tyler Hi gh School, are sufficient to establish that
Respondent’ s Landfill received ACMW from a source covered by 40
CFR &8 61.145 and § 61.150. Al t hough such evidence is
circunstantial in nature, this evidence is sufficient to support
the EPA's prima facie case. As discussed above concerning a
simlar issue of proof, WSRs are prepared for all ACW by waste
generators. WBRs are required for ACWMfromsources subject to the
provisions of 40 CF. R § 61.150. Asbestos warning |abels are
required for ACW from sources subject to the provisions of 40
C.F.R 8 61.150. Although it is plausible that non-regul ated waste
generators woul d prepare such forns or use asbest os | abel ed bags or
waste generator |abeled bags, incurring substantially increased
wast e deposit fees, such circunstantial evidence is sufficiently
probative to establish the recei pt of ACWMfrom a regul ated source
in the absence of contrary evidence.

Respondent argues that the asbestos NESHAP regul ations for
active waste disposal sites are not applicable to the Landfill
because the EPA has failed to establish that a threshol d anpount of
ACWM was found at the Landfill. Respondent’s argunent is
unavai l i ng. The asbest os NESHAP st andard for active waste di sposal
sites at 40 C.F.R 8 61.154 does not contain a requirenent that
there be a threshol d amount of ACWM at the disposal site. The only
threshold requirenent is found at the asbestos NESHAP standard for
denolitions and renovations at 40 C F. R § 61. 145, whi ch determ nes
whet her these operations are regulated, and inturn are requiredto
di spose of the ACWM at active waste disposal sites in accordance
with the provisions of 40 CF. R 8 61.150. As discussed above, the
EPA has established the requisite threshold anount of RACM under
the standard for denolitions and renovations and that the Landfill
received ACWM from a source covered under the provisions of 40
C.F.R 88 61.145 and 61. 150.

I n support of its position that a threshold anbunt of asbestos
is required to establish the applicability of the asbestos NESHAP
regul ations for active waste disposal sites, Respondent asserts
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that it is unaware of any reported cases where a NESHAP work
practice violation was proven without a finding that there was a
t hreshol d anbunt of RACM Respondent cites the foll ow ng cases in
support of the proposition that a threshold |evel nust be net.
Fried v. Sungard Recovery Services, Inc., 925 F. Supp. 363 (E. D. PA
1996) ; uU. S. V. Onens Contracting Services, I nc., supra.
Respondent’ s Post-Hearing Menorandum at 4. Respondent’s reliance
on these cited cases is m splaced as these cases i nvol ve denolition
and renovation operations. Active waste disposal sites are not
subject to the sanme regulatory provisions as renovation or
denolition operations and these regulations provide different
prerequisites for their application.

In response, the EPA persuasively argues that the asbestos
NESHAP regul ati ons do not inpose a second threshold for asbestos
NESHAP applicability at active waste disposal sites. As the EPA
points out, a regulated source may not send all the RACM to one
particular landfill at one tine. As such, the purpose of the
asbest os NESHAP regul ations for the disposal and handling of AC\W
by regul ated sources would be defeated if the disposal site were
not required to ensure that the ACW does not emt visible
em ssions once the ACWM i s received.

Finally, Respondent argues that the asbestos NESHAP standard
for active waste disposal sites is not applicable to the Landfil
because the EPA has failed to establish that the ACM found by the
MPCA i nspectors cane froma regul ated source. Again, Respondent’s
argunent is unavailing. As simlarly discussed above, the EPA nust

only showthat Respondent’s Landfill received ACWMfroma regul at ed
source in order for the asbestos NESHAP standard for active waste
di sposal sites to apply to the Landfill. The EPA does not have to
trace the specific ACW at the Landfill back to a particular

regul ated source in order to establish the applicability of the
asbest os NESHAP regul ati ons.

Respondent contends t hat “nonregul ated” RACM(i.e., RACMbel ow
the threshold quantity or froma residence) is also deposited in

the asbestos disposal area of the Landfill. Even if | were to
assune that the evidence establishes that nonregulated RACM is
deposited in the asbestos disposal area of the Landfill, the fact
that the Landfill comm ngles nonregulated RACM with RACM from

cover ed sources does not exenpt Respondent fromthe jurisdiction of
t he asbestos NESHAP regul ations for active waste disposal sites.
Once RACM from a covered source is deposited at the site, the site
iIs subject to the asbestos NESHAP standard for active waste
di sposal sites. Also, once the EPA establishes the presence of
RACM at the site and that the site received ACW from covered
sources, it nust be presuned that the RACM cane from a covered
source. To hold otherw se, would i npose an i npossi bl e requi renent
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upon the EPAto trace the exact origin of the RACM The comm ngling
of regul ated and nonregul ated RACM cannot be used as a neans to
avoi d jurisdiction under the asbestos NESHAP regul ations. 1In the
i nstant case, however, the EPA has shown that there was RACM at the
Landfill that was received fromTyler H gh School, a source covered
under 40 C.F.R § 61.145 and § 61. 150.

I n summary, the EPA has established that Respondent’s Landfill
I's an active waste disposal site, that the Landfill received ACWM
and that such ACWM is from a source covered under 40 C.F.R 8
61. 150 and 8§ 61. 145. Accordingly, the EPA has established that the
asbest os NESHAP regul ations for active waste disposal sites are
applicable to Respondent’s Landfill in this case.

Count |

Count | of the Conplaint charges that Respondent viol ated 40
C.F.R 8 61.154(a) on July 20, 1994, for allow ng the discharge of
visible emssions to the outside air fromthe acti ve waste di sposa
site where ACWM had been deposited and for not covering the ACW
whi ch had been deposited at the site at the end of the operating
day or at |east once every 24 hours, or using approved eni ssion
control
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A. Visible Em ssions

Pursuant to the asbestos NESHAP standard for active waste
di sposal sites at 40 CF. R 8§ 61.154(a), there nust be no visible
em ssions to the outside air from any active waste disposal site
wher e ACWM has been deposited or, inthe alternative, there nust be
satisfaction of the work practice requirenments in 8§ 61.154(c) or
i npl ementation of an approved alternate em ssions control nethod
under 8§ 61.154(d). Visible em ssions are defined by the asbestos
NESHAP regul ations at 40 C.F. R § 61.141 as “any em ssions, which
are visual ly detectable without the aid of instrunents, com ng from
RACM or asbestos-containing waste material.”

During the hearing, both MPCA inspectors testified that on
July 20, 1994, they had observed visible em ssions at the asbestos
di sposal area. According to M. Connell’s testinony, he observed
the em ssion of dust and particulate matter from the area around
the broken plastic bags wth asbestos warning |abels and the
asbest os di sposal area when there were wind gusts in that part of

the Landfill. Tr. at 63, 220-21 (Connell). Ms. Meier testified
that on July 20, 1994, she observed “ gray-brown” dust that
emanated fromthe asbestos di sposal area of the Landfill. Tr. at
278 (Meier).

According to Respondent, the EPA has failed to establish any
viol ation of visible em ssions from ACWM or RACM at the Landfill.
In this regard, Respondent contends that the EPA cannot establish
that the nmaterial they observed was RACM or ACWM | disagree.
Respondent’s argunment is very simlar to its argunent raised in
support of its position that the asbestos NESHAP standard for
active waste disposal sites is not applicable to the Landfill, and
this argunment is addressed above. It has been determ ned that the
Landfill received ACWM from covered sources and that there was
exposed RACM in the asbestos di sposal area of the Landfill.

Al though the regulatory definition of the term “visible
em ssions” specifies that the em ssions cone from RACM or ACWM 40
C.F.R 8 61.154(a) proscribes visible em ssions from any active
wast e di sposal site where ACWM has been deposited. Inasnuch as 40
CFR 8 61.154(c) provides an alternative wrk practice
requi renent to cover the ACWM there nust be an assunption that the
no visible emssion requirenent at 40 CF.R 8§ 61.154(a)
contenpl ates that the deposited ACWMi s exposed or is inadequately
covered. Thus, the language of 40 CF.R 8 61.154(a) strongly
suggests that the EPA nmust only show that the em ssions cane from
the asbestos disposal area where the exposed or inadequately
covered ACWMwas deposited. Here, the i nspectors observed em ssions
com ng fromthe disposal area where the ACWM had been deposited.
Assum ng arguendo that the EPA nust establish that the em ssions
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cane fromthe ACWM | further find that the EPA has presented a
prima facie case based on the inspectors’ testinony that they
observed em ssi ons com ng fromthe area i nmedi ately surroundi ng t he
ACVWM

Respondent further asserts that “nonregul ated” RACM (i.e.
RACM bel ow t he threshol d quantity or froma residence) and gar bage
are also deposited in the asbestos disposal area. The fact that
the Landfill comm ngles nonregul ated RACM with RACM from cover ed
sources does not exenpt Respondent from conplying with the “no
visible emssion” standard or alternatively the work practice
requi renent to cover the ACWM Once ACWM froma covered source is
deposited at the site, the site is subject to the asbest os NESHAP
standard for active waste di sposal sites, including the “no visible
em ssion standard.” Simlarly, once the EPA establishes that the
em ssions cane fromthe disposal site or RACMor ACWM at the site,
it nust be presuned that the RACM or ACW cane from a covered
source. To hold otherw se, would i npose an i npossi bl e requi renent
upon the EPA to trace the exact origin of the RACMor ACW Agai n,
| find that the comm ngling of regulated and nonregul ated RACM
cannot be used as a neans to avoid liability under the asbestos
NESHAP r egul ati ons.

B. Failure to Cover ACVW

| nasmuch as Respondent’s Landfill failed to neet the “no
vi si bl e em ssion” standard of 40 C.F. R § 61.154(a), it must either
satisfy the work practice requirenents set forth in 8§ 61.154(c) or
i npl enent an approved alternate em ssions control nethod under 8§
61.154(d). The MPCA i nspectors testified that they had not observed
the use of any emssion control nmechanisns being used at the

Landfill. Tr. at 76 (Connell); Tr. at 278 (Meier). M. Henriksen,
an environnental adm nistrator for Respondent, testified that the
Landfill did not use any dust suppressant or em ssion control

mechani snms. Tr. at 477 (Henriksen).

The work practice requirenents at 40 CF. R § 61.154(c)(1)
provide, in pertinent part, that:

[A]t the end of each operating day, or at |east once
every 24-hour period while the site is in continuous
operation, the asbestos-containing waste naterial that
has been deposited at the site during the operating day
or previous 24-hour period shall: (1) Be covered with at
| east 15 centineters (6 i nches) of conpact ed non-asbest os
containing material .

40 C.F.R § 61.154(c)(1).
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The Landfill received ACWMfromthe foll owi ng covered sources:
the Municipal Uilities Ofices for the Cty of Mirshall, My 2,
1994; the Church of St. Mchael, My 19, 1994; Holy Redeener
Church, July 1, 1994; and Tyler H gh School, July 1, and July 8,
1994. The | ast shipnment of ACWM received at the Landfill before
the MPCA’' s i nspection on July 20, 1994, was on July 8, 1994. As the
no vi si bl e em ssions requi renent was not net, under the alternative
wor k practice requi renent highlighted above, this material shoul d
have been covered by 6 i nches of nonasbestos contai ning material no
|ater than July 9, 1994. Thus, there should have been no uncovered
ACW at the site when the inspectors were at the Landfill on
July 20, 1994.

As descri bed above, the two MPCA inspectors testified that
vi si bl e em ssions emanated fromthe asbestos disposal area at the
Landfill. In addition, M. Connell and Ms. Meier testified that on
July 20, 1994, they observed several pieces of suspect ACWM on t he
surface of the asbestos disposal area and roadway w thout any
cover. Tr. at 77 (Connell); Tr. at 271-77 (Meier). The
phot ographi ¢ evidence supports this testinmony. The photographs
depi ct exposed torn plastic bags with asbestos warning | abels and
exposed pi eces of crunbled and broken suspect ACWM Conpl ai nant’s
Exb. 1. As discussed above, the exposed suspect ACWM observed by
the inspectors has been found to be ACWM from a covered source
within the purview of 40 CF. R 8§ 61.154. Accordingly, the
Landfill is found to have failed to cover the ACWM i n accordance
with the provisions of 40 CF.R 8 61.154(c)(1).

Because there were visible em ssions to the outside air from
t he asbestos disposal area of the Landfill where ACW has been
deposited and not all the ACW deposited nore than 24 hours
previ ously had been covered with at least 6 inches of conpacted
nonasbest os-containing nmaterial or dust suppression agent, and
there had been no use of an approved alternate em ssions control
nmet hod, Respondent’s Landfill is found to have violated the
asbest os NESHAP regul ations for active waste disposal sites at 40
C.F.R 861.154(a) on July 20, 1994.%

4 The EPA does not articulate its charge sufficiently to have
notifi ed Respondent whether it violated 40 C.F. R 8 61.154(a) for
failing to cover the ACWM within 24 hours or by the end of the
operating day. Thus, for purposes of establishing liability,
Respondent is charged with neeting the greater tinme requirenent.
The | anguage of 40 C F.R 8§ 61.154(c), however, clearly indicates
t hat the 24-hour period only applies when the site is in continuous
operation. Oherw se, the ACWM nust be covered at the end of each
operating day. Here, the ACWM shoul d have been covered at the end
of the operating day as the site is not in continuous operation.

(continued. . .)
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Count 11

Count Il of the Conplaint charges that Respondent viol ated 40
C.F.R 8 61.154(a) on July 21, 1994, for allow ng the discharge of
visible emssions to the outside air fromthe acti ve waste di sposa
site where ACWM had been deposited and for not covering the ACW
whi ch had been deposited at the site at the end of the operating
day or at |east once every 24 hours, or using approved em ssion
control

According to the testinony of the MPCA i nspectors, M. G uhot,

an enpl oyee of the Landfill, was infornmed by the MPCA inspectors
after their July 20, 1994, inspection that there was exposed AC\W
at the Landfill. Tr. at 78 (Connell); Tr. at 277 (Meier).
M. Guhot agreed to cover the ACWMw th 6 inches of non-asbestos
material so that the Landfill would be in conpliance with the
asbest os NESHAP regul ati ons. Tr. at 78 (Connell); Tr. at 277
(Meier). The inspectors returned to the Landfill at approximately

11: 20 a.m on July 21, 1994, to conduct their second inspection of
the site. Tr. at 85(Connell); Tr. at 284 (Meier).

As discussed above in Count |, the last shipnent of ACW
received at the Landfill before the MPCA's inspection on July 21,
1994, was on July 8, 1994. Under the asbestos NESHAP work practice
requirenent at 40 CF. R 8 61.154(c)(1), this material should have
been covered by 6 inches of nonasbestos containing material no
later than July 9, 1994. Thus, there should have been no uncovered
ACWM at the site when the inspectors were at the Landfill on
July 21, 1994.

During their July 21, 1994, inspection of Respondent’s

Landfill, the MPCA inspectors found uncovered ACWM and torn bags
with asbestos warning |abels on the surface of the asbestos
di sposal area of the Landfill. Tr. at 86 (Connell); Tr. at 287

(Meier). The inspectors al so observed visible em ssions emanating
from the asbestos disposal area and the area Iimmediately
surrounding the ACWM Tr. at 89 (Connell); Tr. at 287 (Meier). The
i nspectors noted that Respondent had attenpted to cover nuch of the
ACW t hat was exposed on July 20, 1994. However, Respondent had
failed to conpletely cover all the ACWM and had uncovered ACWMt hat
previ ously had been covered. Tr. at 92-93 (Connell); Tr. at 287
(Meier). One of the torn asbestos bags that had been uncovered had
a waste generator |abel from Tyler H gh School. Tr. at 86-87
(Connell); Tr. at 286 (Meier).

4 (...continued)
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Respondent contends that the second inspection occurred |ess
than 24 hours after the first inspection and, therefore, there
could be no violation of 40 C.F.R 88 61.154(a) and (c). Thi s
argunent is rejected. As noted above, the |ast shipnment of ACW
received at the Landfill before the second inspection was on
July 8, 1994, fromTyler H gh School and, thus, no ACWM shoul d have
been visible on the July 21, 1984, inspection.¥

Because there were visible em ssions to the outside air from
the asbestos disposal area of the Landfill where ACWM has been
deposited and not all the ACW deposited nore than 24 hours
previ ously had been covered with at least 6 inches of conpacted
nonasbest os-containing material or dust suppression agent, and
there had been no use of an approved alternate em ssions control
met hod, Respondent’s Landfill is found to have violated the
asbest os NESHAP for active waste disposal sites at 40 CF. R 8
61. 154(a) on July 21, 1994.

Count 111

Count Il of the Conpl ai nt charges that Respondent viol ated 40
C.F.R 861.154(e)(1)(iii) for failing to properly maintain WSRs for
all ACWMt hat had been received by the Landfill. Specifically, the
EPA charges that the WSR for the ACWM recei ved and accepted from
the Church of St. Mchael on May 19, 1994, did not include the
gquantity of ACWM in cubic yards.

The asbestos NESHAP regul ations for active waste disposa
sites at 40 CF. R 8 61.154(e)(1)(iii) require an owner or operator
of an active waste disposal site that receives ACWMfroma covered
source to maintain WoRs for all ACWM received that includes the
name, address, and tel ephone nunber of the waste generator, the
name, address, and tel ephone nunber of the transporter(s), and the
quantity of the ACWM in cubic neters (cubic yards).

Wen the MPCA inspectors reviewed Respondent’s asbestos
records at the Lyon County courthouse on July 21, 1994, they found
a WoR for the ACWM received from the Church of Saint M chael on
May 19, 1994. Conplainant’s Exb. 1; Tr. at 280 (Meier). The
i nspectors found that there was no anount |isted under the heading

5  See note 4.
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“quantity” on this WBR ¢ Compl ai nant’s Exbs. 1, 7; Tr. at 80-81,
133 (Connell); Tr. at 280-81 (Meier).

Respondent argues that the EPA is attenpting to inpose
l[iability on Respondent for a WSR that was produced by a waste
generator. Respondent asserts that it inspected the May 19, 1994,
shi pmrent from the Church of St. M chael and generated an invoice
for the material. Respondent points out that the “error” in the
Church of Saint M chael WSR was renedied wthin 30 days of the
i nspection. According to Respondent, the amount of material
received fromthe Church of St. M chael could have been obtai ned
fromother records. In addition, Respondent argues that the EPA,
in its proffered exhibit, “selectively include[d] portions of
docunents in an effort to inpose a violation” and that this action
was done in bad faith and could subject the EPA to sanctions in a
civil court proceeding. Respondent’s Post-Hearing Menorandum at
15- 16.

Respondent’ s argunents are not persuasive. As stated earlier
in this decision, the Cean Ar Act and its inplenenting
regul ations provide for strict liability enforcenent. Thus, the
mere finding of a violation supports a finding of liability. As
hi ghl i ght ed above, 40 CF. R 8 61.154(e)(1)(iii) requires that an
owner or operator of an active waste disposal site include the
guantity of ACWMon the WBR. Respondent does not dispute that this
i nformati on was absent fromthe Church of St. M chael’s WER when it
was viewed by the MPCA inspectors on July 21, 1994. The need to
revi ew extraneous records to obtaininformation that is requiredto
be on the WSR defeats the purpose of the regul ation. Accordingly,
the EPA has established that Respondent violated 40 CF. R 8
61. 154(e) (1) (iii) for failing to provide the quantity of ACWM on
the WeR for the Church of St. Mchael. Consequently, Respondent’s
l[iability under Count 111 has been established.

Respondent’ s avernent of m sconduct on the part of the EPAis
unfounded. Al though Respondent provided a conpleted WER for the
Church of St. M chael when it submtted WSRs to the EPA in response
to an information request on July 28, 1994, and the EPA did not
initially include such document in its proffered exhibit, such
action is not m sconduct warranting sanctions. Utimtely, the WER

& During their review of Respondent’s asbestos records on
July 21, 1994, the MPCA i nspectors discovered a purchase order for
the July 1, 1994, shipnent of ACM from Tyler H gh School.
Compl ai nant’s Exb. 1; Tr. at 82 (Connell); Tr. at 281 (Meier). The
i nspectors were unable to find a corresponding WBR for this
purchase order. Tr. at 82 (Connell); Tr. at 281 (Meier).
Conpl ai nant did not allege this as a violation in any of the counts
agai nst Respondent.
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in question was included in the exhibit that was received into
evi dence. Conpl ainant’s Exb. 7; Respondent’s Exb. 11. Rather, the
EPA deened such docunent to be irrelevant, as do |, to the all eged
vi ol ati on.

Count 1V

Count IV of the Conplaint charges that on July 20, 1994
Respondent violated 40 CF.R 8 61.154(i) for failing to furnish
upon request, and make avail abl e during normal business hours for
i nspection, a map or diagram indicating the location, depth and
area, and quantity of ACWM wi thin the di sposal area.

The asbestos NESHAP regulations at 40 C F.R § 61.154(f)
require an owner or operator of active waste disposal site to
“maintain until closure, records of the | ocation, depth and area,
and quantity in cubic neters (cubic yards) of asbestos-containing
waste material within the disposal site on a map or diagramof the
di sposal area.” Under 40 C.F.R 8 61.154(i), the owner or operator
must “[f]urnish upon request, and nake avail able during normal
busi ness hours for inspection by the Adm nistrator, all records
required under this section.”

The MPCA inspectors arrived at the Lyon County Landfill at
approximately 4:00 p.m on July 20, 1994. The busi ness hours of
the Landfill on weekdays are approximately 6 or 7 a.m to 4 p.m,
and then the Landfill personnel remain for a short period of tine
to conplete any work. Upon their arrival at the Landfill, the
i nspectors asked M. Rundle, a Landfill enployee, to provide
Respondent’ s W5Rs and its map or diagramof the | ocati on of ACWM at
the site. Tr. at 38-39 (Connell). The inspectors were advi sed that

the records, including the map, were not kept at the Landfill but
rather were stored at the Lyon County courthouse, which is |ocated
about 10 to 15 mles fromthe Landfill. Tr. at 40 (Connell). As
Respondent’s map was not kept at the Landfill, Respondent was
unable to furnish its map to the inspectors when they requested it
during the Landfill’s normal business hours. This failure to

furnish the map upon request constitutes a violation of 40 C F. R
8 61.154(i).

Respondent argues that the regulation does not require
Respondent to mamintain its records, including the map, at the
Landfill. 40 C.F.R 8 61.154(i). Respondent’s argunent has sone
merit. However, the nore | ogical and reasonable interpretation of
the regulation dictates that the records, including the map, be
kept at the Landfill. Records kept at the Landfill allow for
regul ar updati ng and docunent ati on of the ACWM s exact | ocati on and
depth within the di sposal area. Such updati ng and docunentati on are
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required to ensure that the ACWM is properly covered each day and
to prevent the disturbance of covered ACWM at the Landfill by the
Landfill personnel. Further, inspection of the active waste
di sposal site is facilitated by the map reflecting the |ocation of
the ACWM at the site.

| nasnuch as Respondent’s map was | ocated at the Lyon County
courthouse rather than at the Landfill, Respondent was unable to
furnish and make available its map to the inspectors when they
requested it during the Landfill’s normal business hours. Such
failure is a violation of 40 CF. R § 61.154(i).
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Count V

Count V of the Conplaint charges that Respondent viol ated 40
CFR 8 61.154(f) for failing to maintain a map or diagram
recording the location, depth and area, and quantity in cubic
meters (cubic vyards) of ACMW wthin the disposal site
Specifically, the EPA all eges that Respondent’ s map of the di sposal
area avail able on inspection on July 21, 1994, had been updated
| ast on or around May 9, 1994, and failed to include ACWMr ecei ved
by the Landfill on May 19, 1994, July 1, 1994, (two |oads) and
July 8, 1994.

The asbestos NESHAP regulations at 40 C F.R 8§ 61.154(f)
require an owner or operator of an active waste disposal site to
“[mMaintain, until closure, records of the l|ocation, depth and
area, and quantity in cubic neters (cubic yards) of asbestos-
containing waste material within the disposal site on a map or
di agram of the disposal area.”

M. Henriksen testified that Respondent’s map was updated by
hi m approxi mately every nonth based on the weekly recei pt of WSRs
fromthe Landfill. Tr. at 438 (Henriksen). M. Henriksen related
that the frequency of these updates was dependent on the nunber of
shi pnents of nmanifested waste material that cane into the Landfill
Tr. at 438 (Henriksen). M. Henriksen testified that shipnments of
mani f ested waste material were received on May 1, 2, and 19, 1994,
and that the map was updated to reflect these shipnents at the end
of May 1994. Tr. at 440 (Henriksen). According to M. Henriksen's
testinony, there were no shipnments in June but material was shi pped
into the Landfill on July 1, July 8, and July 28, 1994, and the map
was updated at the end of July 1994. Tr. at 441 (Henriksen).

M. Connell testified that his exam nation of Respondent’s
records stored at the Lyon County courthouse on July 21, 1994,
di scl osed that Respondent’s map was | ast updated on May 9, 1994.
Tr. at 83 (Connell). M. Meier also testified that the | ast update
to the map was on May 9, 1994. Tr. at 282, 304, 323 (Meier)
During their review of Respondent’s records at the courthouse, the
i nspectors did not nmake a copy of Respondent’s map because they
coul d not photocopy the large map. Tr. at 83 (Connell); Tr. at 169
(Meier). The inspection report signed by M. Connell and dated
July 20, and 21, 1994, states that the last entry on the map was
May 9, 1994. Conplainant’s Exb. 1

Pursuant to the MPCA's July 28, 1994, request for additional
i nformati on, Respondent provided a map for the disposal area
reflecting that entries were nade on the map for shi pnents of ACAM
received on May 2, and 19, 1994, and July 1, (two shipnents) 8, and
28, 1994. M. Henriksen explained that at the tinme of the
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i nspection he was unaware that another file existed containing
another map and the m ssing WSR M. Henriksen noted that the
files had been consolidated and placed at the Landfill
Conpl ai nant’ s Exb. 7.

The undi sputed evi dence di scl oses that when the inspectors
exam ned the map of the disposal area on July 21, 1994, the map did
not contain entries for the ACM received on July 1, (two
shi pnments), and 8, 1994. Apparently, the inspectors mstakenly
recalled and reported that the last entry nmade on the map was
May 9, 1994, rather than May 19, 1994. Respondent argues that in
view of this discrepancy in the record, the testinony of the
i nspectors i s suspect. Respondent’s Post-Hearing Menorandumat 17.
Al t hough the evidence indicates that the inspectors were m staken
about the date of last entry on the map, such m stake does not
i npeach their credibility as suggested by Respondent.

The remai ni ng question before nme i s whet her Respondent was in
violation of 40 CF.R 8 61.154(f) when it did not update the map
with the July 1, 1994, and the July 8, 1994, shipnents of ACW
until the end of July 1994. Respondent correctly points out that
t he regul ati on does not inpose a tinetable for the updating of the
map of the di sposal area. Respondent’s Post-Hearing Menorandum at
18. The regulation sinply states that an active waste disposa
site must “[maintain, until closure, records of the |ocation
depth and area, and quantity” of ACW on a nmap of the disposa
ar ea.

Despite the absence of a specified tinetable for updating the
map of the ACWM disposal area in the regulation, the regulatory
schenme of the asbestos NESHAP regul ati ons conpels nme to find that
the nmonthly updating of Respondent’s map is not a reasonable
interval of tine. The intent of the EPA in pronulgating the
asbestos NESHAP work practice requirenents is to ensure “that
asbestos enm ssions be controlled.” 48 Fed. Reg. 32126 (1983)
(codified at 40 CF.R part 61, subpart M (proposed July 13,
1983). In order for the record-keeping requirenents of 40 C F. R
8 61.154(f) to be consistent with this goal, the regulation is
construed so as to require updating of the map concurrent with the
deposit of the mani fested ACWM Z The practice of nonthly updating

u The record reflects that on June 25, 1992, Respondent
recei ved a photocopy of the Novenber 20, 1990, revised asbestos
NESHAP regul ations for active waste disposal sites. In addition,
Respondent received an EPA manual explaining the reporting and
record keeping requirements of the revised asbestos NESHAP
regul ations for active waste disposal sites entitled Reporting and
Recor dkeepi ng Requirenents for Waste Disposal- A Field Cuide

(continued. . .)
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clearly is not consonant with the intended goal of the regul ations.
If a site’s map is only updated once a nonth, the site’s workers
woul d be unable to track the | ocation or depth of each shi pnent of
ACWM resulting in the possible disruption of covered ACWM and t he
rel ease of emssions. As the EPA points out in the instant case,
Respondent coul d have avoi ded t he di sturbance of the ACWMfromthe
Tyler Hi gh School if its map had been updated nore frequently and
mai nt ai ned at the Landfill rat her than the courthouse.
Conpl ai nant’ s Post-Hearing Brief at 21 n. 6. Thus, Respondent is
found to have violated 40 CF.R 8§ 61.154(f).

Count Vi

Count VI of the Conpl aint charges that Respondent viol ated 40
CF.R 8 61.154(j) for failing to notify the EPA Adm ni strator 45
days prior to excavating or otherw se di sturbing any ACWMt hat had
been deposited at the waste disposal site and was covered.
Specifically, the EPA all eges that on reinspection of the Landfill
on July 21, 1994, the MPCA inspectors found ACWM wth a waste
generator |abel from the Tyler H gh School project that had not
been at the Landfill on the previous day s inspection and they
identified additional ACWM that had been unearthed or disturbed
since the July 20, 1994, inspection.

A review of the record discloses that Respondent’s enpl oyee,
M. Guhot, was told by the MPCA i nspectors on July 20, 1994, that
the ACWM at the disposal site nust be covered wth at |east six
i nches of nonasbestos-containing nmaterial to achieve conpliance
with the asbestos NESHAP regul ations. Tr. at 78 (Connell); Tr. at
277 (Meier). According to the inspectors’ testinony, M. G uhot
assured the inspectors that he would cover the ACWM and that he
woul d obtai n the nonasbestos-containing material froma “dirt pile”
at the site. Tr. at 78 (Connell); Tr. at 277 (Meier). Duri ng
their second inspection of the Landfill on July 21, 1994, the
i nspectors found an asbestos disposal bag with a waste generator
| abel fromthe Tyler H gh School project. Tr. at 286 (Meier). The
two i nspectors had not seen this bag during their first inspection
of the Landfill. The inspectors also found that sonme of the
exposed ACWM still remained uncovered at the Landfill. Tr. at 93

7 (...continued)
(Novenber 1990). This guide states that the waste disposal site
operator must maintain “up-to-date” records that indicate the
| ocation, depth and area, and quantity of ACWMw thin the di sposal
site on a map or diagram of the disposal area and that the map
shoul d be kept “current.” Conplainant’s Exb. 16.
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(Connell); Tr. at 287 (Meier). Accordingto Ms. Meier, on July 21,
1994, the asbestos disposal area of the Landfill |ooked as if sone
“wor k” had been done in an attenpt to cover the previously exposed
ACWM Tr. at 287 (Meier). |In addition, M. Connell testified that
“there was fresh dirt that appeared to have cone fromthe dirt pile
and was pushed over and had covered areas” contai ning ACWt hat had
been exposed during the previous day. Tr. at 93 (Connell).

Respondent contends that the EPA's allegations contained in
Count VI were not substantiated at the hearing. 1In this regard,
Respondent asserts that the MPCA inspection report contains no
all egation concerning this alleged violation and there was no
testinmony in support of this charge. According to Respondent, it
i s undi sputed that Respondent did not intentionally or accidentally
excavate any waste that was buried. Respondent’ s Post - Heari ng
Menmor andum at 18. Moreover, Respondent asserts that the EPA has
failed to establish that the material involved was ACWM that is
friable and in excess of the threshold amount or ACWM from a
regul at ed source. Id.

In response, the EPA argues that there is anpl e evidence that
Respondent excavated or disturbed ACW at the Landfill wthout
providing the required notice. The EPA submts that as the AC\W
from Tyl er H gh School had been received no later than July 8,
1994, and it had not been observed by the MPCA inspectors on
July 20, 1994, this ACMW nmust have been excavated or disturbed in
the interim period between the July 20, 1994, and the July 21,
1994, inspections. Conplainant’s Post-Hearing Brief at 21.

The evi dence i ndi cates that Respondent attenpted to followthe
i nspectors’ instructions to cover the exposed ACWMw th a six-inch
| ayer of nonasbestos-containing material. Nonetheless, contrary to
Respondent’ s assertion, the evidence establishes that Respondent
accidentally excavated ACW at the Landfill that previously had
been covered. Respondent uncovered this material wthout first
submtting witten notification to the Adm nistrator of the EPA
Respondent’ s argunents concerni ng the clai mred absence of ACWM from
a reqgul ated source are addressed above and will not be restated.
Thus, Respondent is found to have violated 40 C F.R 8§ 61. 154(j) as
all eged in Count VI of the Conplaint. Again, it is enphasized that
the asbestos NESHAP regulations provide for strict liability
enforcement. United States v. Ben's Truck and Equi pnment, Inc.,
supra; see Echevarria, supra, at 633; United States v. Sealtite
Corp., supra.

PENALTY DETERM NATI ON
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| nt r oducti on

The assessnent of a civil admnistrative penalty for
vi ol ations of the asbestos NESHAP regul ations at 40 C F. R Part 61,
Subpart M and Section 112 of the Cean Air Act is governed by
Section 113(d)(1) of the Clean Air Act. Section 113(d)(1) of the
Clean Air Act authorizes the assessnment of civil admnistrative
penalties of up to $25, 000 per day of violation. 42 U.S.C. 8
7413(d)(1). Section 113(e) of the Cean Air Act sets forth various
criteria that the EPA and the ALJ nust consider in determning the
appropriate anount of the civil admnistrative penalty for
violations of the Clean Air Act. Section 113(e), in pertinent part,
provi des:

[ T he Adm nistrator or the court, as appropriate, shal
take into consideration (in addition to such other
factors as justice may require) the size of the business,
the econom c inpact of the penalty on the business, the
violator’s full conpliance history and good faith efforts
to conply, the duration of the violation ..., paynent by
the violator of penalties previously assessed for the
same violation, the econom c benefit of nonconpliance,
and the seriousness of the violation.

42 U.S.C. § 7413(e)(1).

In addition to consideration of the statutory penalty
criteria, the ALJ nust also consider any applicable EPA penalty
policy. Section 22.27(b) of the Rules of Practice, 40 CF. R 8§
22.27(b), concerning the ALJ' s initial decision provides:

|f the Presiding Oficer determnes that a viol ati on has
occurred, the Presiding Oficer shall determne the
dol lar amount of the recommended civil penalty to be
assessed in the initial decision in accordance with any
criteria set forth in the Act relating to the proper
anount of a civil penalty, and nust consider any civil
penalty guidelines issued under the Act. If the
Presiding O ficer decides to assess a penalty different
in anmount fromthe penalty recommended to be assessed in
the conplaint, the Presiding Oficer shall set forth in
the initial decision the specific reasons for the
i ncrease or decrease.

40 CF.R § 22.27(b).¥

8 Section 22.14(c) of the Rules of Practice, 40 C.F.R 8§
(continued. . .)
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The EPA has devel oped gui del i nes that provi de a net hod wher eby
an appropriate penalty can be calculated in accordance with the
provi sions of the Clean Air Act. These guidelines collectively are
entitled the Clean Air Act Stationary Source Civil Penalty Policy
and Appendices (“Penalty Policy”). Conpl ai nant’ s Exbs. 12, 13
The Penalty Policy can be characterized as being conposed of two
maj or parts: (1) the general penalty policy contained in the C ean
Air Act Stationary Source Civil Penalty Policy (Cctober 25, 1991)
(“ CGener al Penalty Policy”) which 1is applicable to civil
adm ni strative penalties assessed under Section 113(d) of the d ean
Alr Act and (2) the appendices which consist of guidelines
applicable to specific hazardous air pollutants regul ated by the
Clean Air Act.

The General Penalty Policy states that it seeks to pronote two
primary goals, deterrence and fair and equitable penalties.
General Penalty Policy at 3. The goal of deterrence is sought
through a penalty that renoves the economc benefit of
nonconpl i ance and reflects the gravity of the violation. The goal
of fair and equitable penalties is sought through the application
of adjustment factors. 1d.

According to the General Penalty Policy, a penalty should be
calculated by first determining a “prelimnary deterrence anount”
by assessing the “econom c benefit of nonconpliance conponent” and
the “gravity conponent.” 1d. at 4. The factors indicating the
seriousness of the violation set forth in section 113(e) of the
Clean Air Act are reflected in the gravity conmponent. 1d. at 8.
Under limted circunstances, adjustnents to either conponent may be
justified. 1d. at 4. Mtigation of the econom c benefit conponent
can be nade when the economc benefit conponent involves an
insignificant anount, there are conpelling public concerns, or
there i s concurrent adm nistrative action under Section 120 of the
Clean Air Act, 42 U S.C. §8 7420. 1d. at 3. The adjustnent factors
applicable to the gravity conponent are: the degree of willful ness
or negligence, the degree of cooperation, history of nonconpliance,
and environnmental damage. 1d. at 15-19. As a result, the gravity

8 (...continued)
22.14(c), concerning the derivation of a proposed penalty by the
EPA as set forth in the conplaint provides the foll ow ng:

The dol | ar amount of the proposed civil penalty shall be
determ ned in accordance with any criteria set forth in
the Act relating to the proper anount of a civil penalty
and with any civil penalty guidelines issued under the
Act .

40 C.F.R § 22.14(c).
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conponent can be increased or decreased. After the economc
benefit and gravity conponents are conbined to vyield the
prelimnary deterrence anmount, additional adjustnments may be nade
based on factors such as the violator’s ability to pay and the
paynment of penalties previously assessed for the sane violation.
Id. at 19-24.

Certain types of violations are nore appropriately addressed
in separate guidance, which are included as appendices to the
Ceneral Penalty Policy. Appendix IIl of the Penalty Policy, the
Asbestos Denolition and Renovation Cvil Penalty Policy (May 5,
1992) (“Asbestos Penalty Policy”) specifies how the gravity
conponent and/or econom c benefit conponents are cal cul ated for
asbest os NESHAP standard denolition and renovation violations
Conpl ai nant’ s Exb. 12. The General Policy governs the adjustnent,
aggravation, or mtigation of penalties cal cul ated under any of the
appendi ces. General Penalty Policy at 3.

At this point, it is enphasized that under the Adm nistrative
Procedure Act, 5 US C 88 551-559, which governs these
proceedi ngs, a penalty policy, such as the General Penalty Policy
or Asbestos Penalty Policy, is not unquestioningly applied as if
the policy were a rule with “binding effect.” See Enpl oyers
| nsurance of Wausau and G oup Ei ght Technol ogy, Inc., TSCA Appea
No. 95-6, 6 E.A D. 735, 755-762 (EAB, Feb. 11, 1997). However,
pursuant to Section 22.27(b) of the Rules of Practice, 40 CF.R 8§
22.27(b), which al so govern these proceedi ngs, the ALJ is required
to consider civil penalty guidelines issued under the Act, such as
the Penalty Policy, and to state specific reasons for deviating
fromthe anount of the penalty recommended to be assessed in the

Conpl ai nt . The ALJ “has the discretion either to adopt the
rational e of an applicable penalty policy where appropriate or to
deviate from it where the circunstances warrant.” In re DC

Americas, Inc., TSCA Appeal No. 94-2, 6 E A D 184, 189 (EAB,
Sept. 27, 1995).

In the instant case, the EPA proposes that the Respondent be
assessed a civil admnistrative penalty of $58,000. Conpl ai nant’s
Exb. 32. The EPA submits that this anpbunt was derived by
considering the penalty factors delineated in Section 113(e) of the
Clean Air Act and using the penalty cal cul ation nethod set forth in
the Penalty Policy. Specifically, the EPA cal cul ated the econom c
benefit and gravity conponents of its proposed penalty in
accordance with the Asbestos Penalty Policy and considered the
adj ustment factors pursuant to the General Penalty Policy. Nancy
Mugavero, an environnental scientist with the Air and Radi ation
Division in the Enforcenent and Conpliance Section of the EPA
calculated the EPA' s proposed penalty and testified during the
heari ng regardi ng her cal cul ati ons.
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A. Applicability of the Asbestos Penalty Policy

Respondent persuasively argues that the Asbestos Penalty
Policy is inapplicable to this case because the all eged asbestos
NESHAP st andard vi ol ations pertain to an active waste di sposal site
and not a denolition or renovation operation. Tr. at 397-400
Respondent’ s Post-Hearing Menorandum at 19. The Asbestos Penalty
Policy states that it is to be used for cases involving asbestos
NESHAP st andard denolition and renovation viol ations.

Al t hough the Asbestos Penalty Policy is not expressly
applicable and does not directly address waste disposal site
vi ol ations, the rational e and gui dance set forth in that policy is
considered to be nost wuseful and helpful in determning an
appropriate penalty for Respondent’s asbestos NESHAP active waste
di sposal site violations. The EPA s consideration of the Asbestos
Penalty Policy inthis case is deened appropriate. In addition, it
i's noted that when Respondent’ s viol ati ons are consi dered under the
Asbestos Penalty Policy and General Penalty Policy, the anount of
the penalty is considerably |ess than when considered only under
the General Penalty Policy. 1In this regard, it is noted that the
CGeneral Penalty Policy serves as the civil penalty policy guidance
used in calculating adm nistrative penalties under section 113(d)
of the Cean Air Act. The appropriate penalty for Respondent’s
vi ol ati ons when consi dered under the General Penalty Policy and the
Asbestos Penalty Policy, by anal ogy, is $49,500. Under the Ceneral
Penalty Policy wthout consideration of the Asbestos Penalty
Pol i cy, however, the appropriate penalty for Respondent’s asbestos
NESHAP st andard violations in this matter would be $70,000. This

amount is derived as foll ows: Count |, $15,000; Count 11, $15, 000;
Count IIl, $5,000; Count 1V, $10,000; Count V, $10, 000; Count VI,
$15, 000.

| nasmuch as the Asbestos Penalty Policy can be applied
appropriately, by analogy, and it is assuned that Respondent does
not object to the |esser anmount of penalty, the Asbestos Penalty
Policy will be used as a guide in this natter. For the reasons
descri bed below, a civil adnministrative penalty of $45,6800 will be
assessed agai nst Respondent.

Di scussi on

Respondent’s violations of the Cean Ar Act and its

i npl enenting regulations fall into three general categories of
violations, nanely: work practice violations, record-keeping
violations and a notification violation. See Ceneral Penalty

Policy at 12. The work practice violations are the violations of
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40 CF.R 8 61.154(a) set forth in Counts | and Il. The record-
keeping violations are the violations of 40 CFR 88
61.154(e)(1)(iii), 61.154(i), and 61.154(f) set forth in Counts
11, 1V, and V, respectively. The notification violation is the
violation of 40 CF.R 8 61.154(j) set forth in Count VI.

As noted above, the General Penalty Policy and the Asbestos
Penalty Policy provide guidance for achieving its two goals of
deterrence and fairness and equitable treatnent of the regul ated
community. Thus, the penalty is calculated in tw major parts. The
first part, referred to as the “prelimnary deterrence anount”, is
conprised of two conponents, the econom ¢ benefit of nonconpliance
and the gravity of the violation. The prelimnary deterrence
anount, consisting of the econom c benefit and gravity conponents,
is calculated under the Asbestos Penalty Policy. After the
prelimnary deterrence anount is cal cul ated, adjustnents are nade
to that anpbunt pursuant to the CGeneral Penalty Policy. Asbestos
Penalty Policy at 1.

In the instant case, the EPA determ ned that Respondent had
derived an economic benefit of $1,675 as a result of its
nonconpl i ance with t he asbest os NESHAP r egul ati ons for active waste
di sposal sites. Conplainant’s Exb. 32 at 3; Tr. at 356 (Migavero).
The EPA exercised its discretion and mtigated the econom c benefit
conmponent based on the fact that this amount was | ess than $5, 000
and Respondent is a county. Id. The EPA therefore, seeks only to
recover the gravity conponent of the prelimnary deterrence anount.
Id. The EPA did not nake any adjustnents to the gravity conponent
or to the prelimnary deterrence anount. Thus, each of the
violations will be exam ned to determ ne the appropri ateness of the
gravity conponent.

Count |

The EPA proposes that a civil admnistrative penalty in the
amount of $15, 000 be assessed agai nst Respondent for its violation
of 40 CF.R 8 61.154(a) as described in Count | of the Conplaint.
This violation falls wunder the category of a work practice
vi ol ati on. The $15,000 represents the gravity conponent of the
penalty. The statutory penalty criteria such as the size of the
busi ness, the duration of the violation, and the seriousness of the
violation are reflected in the gravity conponent. As discussed in
t he Asbestos Penalty Policy, asbestos is a hazardous air poll utant
warranting a high gravity factor associated with substantive
violations such as failure to prevent visible emssions or to
adhere to work practice standards. Asbestos Penalty Policy at 2.
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The Asbestos Penalty Policy sets forth a matrix for
calculating the gravity conponent for work practice or emnm ssion
vi ol ations. Asbestos Penalty Policy at 17. The gravity conponent
depends on the total amount of units of asbestos involved in the
operation and whether the violation is a first violation, second
vi ol ation, or subsequent violation. Also, additional anmounts are
assessed for each day of continuing violations. This matrix
provides that the gravity conponent for a first time violation
involving 50 or nore units of asbestos is $15,000 and $1,500 for
each additional day of violation.

Ms. Mugavero testified that she concluded that $15,000 is

appropriate for Count | in the instant case because the violation
was a first tinme violation and there were nore than 50 units of
asbestos involved in the operation. Tr. at 354 (Migavero). The

total anmount of asbestos involved in the operation was determ ned
on the basis of the known anount of ACWM received by the Landfil
fromMay 2, 1994, to July 21, 1994, as evidenced by the WSRs. The
WERs reflect the recei pt of 67 cubic yards of ACWM at the Landfil
for this tinme period and such anobunt converts to 51.7 units of
asbestos pursuant to the calculation nmethod set forth in the
matri x. Asbestos Penalty Policy at 17.

Respondent contests this calculation on two grounds. First,
Respondent asserts that there is no proof of violation for the
period fromMy 2, 1994, through July 21, 1994. Second, Respondent
mai ntai ns that the only anobunt of suspect ACM found on inspection
could probably “fit in a5 to 10 gallon paid [sic].” Respondent’s
Post-Hearing Brief at 14. Al t hough this aspect of the Asbestos
Penal ty Policy concerning the “total anmount of asbestos involved in
the operation” does not correlate directly with a waste di sposal

site violation, the quantity factor is considered to be
particularly applicable by analogy. |In this regard, | note that
the total anmount of asbestos deposited at the Landfill during the

rel evant period nust be considered because such anount relates to
the potential for environnmental harm associated wth inproper
handling at the disposal site. Here, exposed ACWMin the form of
transite and VAT were observed on inspection on July 20, and 21,
1994. The WSRs disclose that the last shipnment of transite was
received on May 2, 1994, and that shipnments of floor tile (VAT)
were received on July 1, and 8, 1994. As such, the total anount of
ACWM received for the period from May 2, 1994, through July 8,
1994, shoul d be considered in assessing the penalty regardl ess of
t he amount actually found to be exposed on inspection.

In view of the above discussion, it is concluded that the
proposed penalty of $15,000 for Count | is appropriate. In
addition, for the reasons di scussed bel ow an additional penalty of
$1,500 is assessed for the second day of the first violation under
Count 1.
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Count 11

The EPA proposes that a civil admnistrative penalty in the
anount of $25, 000 be assessed agai nst Respondent for its violation
of 40 CF.R 8 61.154(a) as described in Count Il of the Conplaint.
Again, this violation falls under the category of a work practice
vi ol ati on.

Ms. Mugavero testified that she concluded that $25,000 is an
appropriate penalty for Count |l because in addition to
Respondent’s failure to adequately cover ACWM at the Landfill on
July 20, 1994, there was “new’ exposed ACWM on July 21, 1994, and
the emssions from this new ACW constituted a “second” or
“subsequent” violation of the asbestos NESHAP regul ations at 40
CFR 8 61.154(a). Conplainant’s Exb. 32 at 3; Tr. at 359-61
(Mugaver o).

Apparently, the determ nation of whether it is appropriate to
escal ate the penalty for a second or subsequent work practice or
em ssion violation under the gravity conponent matrix of the
Asbestos Penalty Policy is problematic. An EPA nenorandum dat ed
May 11, 1992, attached to the Asbestos Penalty Policy dated My 5,
1992, states that major changes from the August 22, 1989, policy
include changes as to when it is appropriate to escalate the
penalty for a second or subsequent violation. Conplainant’s Exb.
12. The nenorandum goes on to note that EPA “policy now all ows
cal cul ation of violations as second or subsequent violations only
if the violation occurs in the context of a different denolition or
renovati on project or where the project was conpleted in stages or
over a long period of time, which could be tantanbunt to a
different project.” Conplainant’s Exb. 12.

The Asbestos Penalty Policy, in pertinent part, states:

A “second” or “subsequent” viol ation shoul d be determ ned
to have occurred if, after being notified of a violation
by the | ocal agency, State or EPA at a prior denolition
or renovation project, the owner or operator viol ates the
Asbest os NESHAP r egul ati ons duri ng anot her project, even
if different provisions of the NESHAP are vi ol ated. This
prior notification could range from sinply an oral or
witten warning to the filing of a judicial enforcenent
action.... Violations should be treated as second or
subsequent offenses only if the new violations occur at
adifferent tinme and/or a different job site. Escalation
of the penalty to the second or subsequent category
should not occur wthin the context of a single
denolition or renovation project unless the project is
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acconplished in distinct phases or is unusually long in
dur ati on.

Asbestos Penalty Policy at 4.

Respondent opposes the escal ation of the penalty for a second
work practice violation and cites the above-quoted provisions of
the Asbestos Penalty Policy in support of its opposition. The
record reflects that Respondent was inforned orally of its
violation of the asbestos NESHAP regul ations on July 20, 1994, by
the MPCA inspectors. Respondent failed to cone into conpliance
with 40 CF. R § 61.154(a) when it failed to adequately cover the
exposed ACWM found at the site on July 20, 1994. Furt her nore
Respondent uncovered additional ACW and such work practice
vi ol ation was found on inspection on July 21, 1994. Although it is

reasonable to consider Count Il as a “second” violation, | find
that it is nore reasonable and appropriate to characterize the
violation described in Count Il as a separate successive work

practice violation that is treated as a first violation under the
Asbestos Penalty Policy. Asbestos Penalty Policy at 6. By doing
so, however, | further find that the violation of 40 CF. R 8
61. 154(a) under Count | continued for a second day. As such, the
appropriate gravity conponent for Count Il is reduced from $25, 000
to $15,000 and the gravity conponent for Count | is increased
$1, 500 to $16, 500.

Count 111

The EPA proposes that a civil admnistrative penalty in the
amount of $1, 000 be assessed agai nst Respondent for its violation
of 40 CF.R 8 61.154(e)(1)(iii) as described in Count 11l of the
Conpl ai nt. This record-keeping violation occurred when Respondent
failed to maintain WBRs including the quantity of ACW received
fromthe Church of Saint M chael on May 19, 1994.

According to the Asbestos Penalty Policy, a $1,000 penalty is
recommended for a record-keeping violation where the violator fails
to adequately maintain WSRs but other information regardi ng waste
di sposal is available. Asbestos Penalty Policy at 16. Here, the
WER mai nt ai ned by Respondent for the ACWMrecei ved by the Landfil
fromthe Church of Saint Mchael failed to include the quantity of
ACWM but other information regardi ng waste di sposal was avail abl e
to the inspectors.

The EPA' s proposed penalty of $1,000 for this Count is
consistent with the Penalty Policy, by anal ogy, and i s appropri ate.
Respondent, therefore, is assessed a penalty in the anmount of
$1,000 for Count I11.
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Count 1V

The proposed civil adm nistrative penalty put forth by the EPA
for Count IV of the Conplaint is $1,000. Count 1V consists of
Respondent’s violation of 40 CF. R 8§ 61.154(i) for failing to
furni sh upon request, and nake avail able during normal business
hours for inspection, its map of the ACWM at the Landfill.

Ms. Mugavero testified that the proposed penalty of $1,000 is
based on the categorization of this violation as a “one day”
violation in which Respondent failed to adequately maintain its
records but had nade other information avail able regarding waste
di sposal. Tr. at 377 (Mugavero). Thi s categorization under the
Asbest os Penalty Policy, by analogy, is reasonabl e and generously
results in a $1,000 penalty. Asbestos Penalty Policy at 16. In
this regard, it is noted that not all the WSRs were avail able on
i nspecti on. Respondent is assessed a penalty in the anmount of
$1, 000 for Count |V

Count V

The EPA proposes that a civil admnistrative penalty in the
anount of $1, 000 be assessed agai nst Respondent for its violation
of 40 CF.R 8 61.154(f) as described in Count V of the Conplaint.
This record keeping violation occurred when Respondent failed to
mai ntain an updated nmap of the location of the ACWM within the
Landfill.

Ms. Mugavero testified that this violation was found to be one
day in duration, nanely, the day of the inspection on July 21,
1994. Tr. at 375 (Mugavero). The Asbestos Penalty Policy provides
that where a violator has failed to maintain WSRs but has ot her
i nformation regardi ng wast e di sposal avail able, a penalty of $1, 000
is appropriate. Asbestos Penalty Policy at 16.

Agai n, this categorization under the Asbestos Penalty Policy,
by analogy, is reasonable and generously results in a $1,000
penalty. Asbestos Penalty Policy at 16. Accordingly, Respondent
is assessed a penalty in the anmount of $1,000 for Count V.

Count VI

The EPA proposes that a civil admnistrative penalty in the
anount of $15, 000 be assessed agai nst Respondent for its violation
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of 40 CF.R 8 61.154(j) as described in Count VI of the Conplaint.
This notification violation occurred when Respondent failed to
provide witten notification before it excavated or otherw se
di sturbed ACWM that had been deposited at the Landfill and was
cover ed.

As discussed in the Asbestos Penalty Policy, notification is
essential to the EPA s enforcenent. As such, a notification
violation may also warrant a high gravity conponent. Asbest os
Penalty Policy at 2. The violation here may not be categorized as
a mnor violation because in addition to the notification violation
there was no conpliance with the attendant work practice
requi renent to adequately cover the ACWM after it was excavat ed.

The Asbestos Penalty Policy provides that for a first tine
violation in which a violator has failed to provide notice, a
penalty in the amount of $15, 000 should be assessed. Asbestos
Penalty Policy at 15. Respondent failed to notify the EPA of its
excavation or disturbance of the materi al deposited and covered at
the Landfill. Respondent therefore appropriately is assessed a
penalty of $15,000 for its violation of the asbestos NESHAP
regul ati on described in Count VI of the Conplaint.

Adj ust nrent Factors

The EPA found that the gravity conponent should not be
adjusted on the basis of any of the Cean Air Act adjustnent
factors under the General Penalty Policy. Conplainant’s Exb. at 2-
3; Tr. at 355 (Mugavero). These factors are: degree of willful ness
or negligence, degree of cooperation, history of nonconpliance, and
envi ronnent al damage. Ceneral Penalty Policy at 15. These
factors, which take into account the individual facts of the case,
are applied to the gravity conponent to achieve fair and equitable
treat ment.

According to the General Penalty Policy, the gravity conponent
may be mtigated only for degree of cooperation. Oherw se, the
adj ustnment factors require increases in the gravity conponent.
CGeneral Penalty Policy at 15-16. The factor of degree of
cooperation arises when there i s pronpt reporting of nonconpliance
or the violator institutes conprehensive corrective action after
di scovery of the violation. |In the later circunstance of pronpt
reporting there nust be extraordinary efforts to avoid an i nm nent
requi renent or to cone into conpliance. General Penalty Policy at
17. | agree with the EPA' s position that such factor is not shown
to be applicable in the instant case. Accordingly, no adjustnents
to the gravity conponent are warranted under the General Penalty
Pol i cy.
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Additional Adjustnent Factors, Including Such Oher Factors as
Justice May Require

As noted above, the EPA did not nake any additional
adjustnments to the prelimnary deterrence anount based on such
factors as Respondent’s ability to pay or Respondent’s paynent of
of fsetting penalties for the sanme violations. Conplainant’s Exbs.
17, 32. Respondent does not contest this aspect of the EPA s
proposed penal ty.

The statutory penalty criteria under Section 113(e) of the
Clean Air Act include “such other factors as justice may require.”
This sonmewhat vague factor appears to accommpbdate the unique
circunstances presented in this case concerning the hearing del ay
and addi tional costs clained to have been i ncurred by Respondent as
a result of that del ay.

Respondent, in its Post-Hearing Mnorandum clains that it
incurred additional expenses due to the unexpected delay in the
heari ng. Respondent’s Post-Hearing Menorandumat 1, note 1. Based
on this claimby Respondent, a Post-Hearing Order was entered on
March 9, 2000, by the wundersigned, affording Respondent the
opportunity to support its claim of additional costs due to the
heari ng delay by submtting affidavits.

In response to the March 9, 2000, Post-Hearing O der,
Respondent’s counsel has proffered an affidavit in support of
Respondent’s clai mfor additional costs and expenses in the anount
of $4, 950 due to the hearing delay. Specifically, Respondent cl ains
to have incurred additional costs for an expert wtness, an
attorney, and litigation support, and additional expenses for food
and | odging for these three individuals.

The EPA opposes any reduction of the penalty on account of
Respondent’ s cl ai med addi ti onal expenses due to the hearing del ay.
The EPA' s opposition is based on several grounds. First, the EPA
contends that Respondent has not filed a notion for costs and
expenses and has not stated a |legal basis for its claim Second,
the EPA maintains that the hearing was conpleted within the tine
originally schedul ed for the hearing and that the parties utilized
the extra tinme to conduct settlement discussions. Third, the EPA
asserts that Respondent has not submtted any docunentation to
support its claim Finally, the EPA contends that the clained
costs are excessive. In this regard, the EPA notes that the
i npl enenting regul ations for the Equal Access to Justice Act at 40
CFR 8 17.7 restrict conpensation for an expert to $24.09 per
hour and attorney or agent fees to $75 per hour. Also, the EPA



53

poi nts out that Respondent’s cl ai med expenses for food and | odgi ng
exceed the per diemrates set by the Governnent.

Most of the EPA's argunents are found to be wi thout nerit.
First, there is no requirenment that Respondent file a notion to
claim costs and expenses due to the delay in the hearing.
Consideration is being given to Respondent’s «claim because
Respondent raised this issue in its Post-Hearing Menorandum I
find that Respondent’s claimis appropriately addressed under the
statutory penalty criterion of “such other factors as justice may
require.” In connection with the EPA's contention that the hearing
was schedul ed to continue until June 4, 1998, it is noted that the
heari ng was schedul ed to commence on June 2, 1998, and continue if
necessary on June 3, and 4, 1998. The hearing did conclude as
initially scheduled on June 4, 1998, but only because an evening
session was held on June 3, 1998. The fact that settlenent
di scussions were held to best utilize the “downtine” does not
justify the tine | ost by Respondent’s counsel, litigation support,
and expert wtness.

Al t hough Respondent did not submt docunentation to support
its claim | find that under the circunstances presented here such
docunentation is not necessary. | agree, however, that some of the
cl ai med costs and expenses appear sonewhat excessive. Upon review,
it is determned that the anmount of $4,950 should be reduced by
$1,100 for attorney and litigation support costs claimed beyond 8
hours and for |odging and neal costs clainmed beyond $100 per day
per person. As such, the clained anbunt is reduced to $3, 700.

In determ ning that an adjustnment to the penalty is warranted
wi thin the purview of “such other factors as justice may require”,
| enphasi ze that the hearing was del ayed one day because of fault
on the part of the EPA. This was not a situation where the court
reporter failed to appear because of fault on the part of the court
reporter. Rat her, the court reporter did not appear because no
court reporter services were obtained by the EPA Accordingly,
Respondent’s penalty is reduced from $49, 500 to $45, 800.

ORDER

1. Respondent, Lyon County, is assessed a civil adm nistrative
penalty in the anpbunt of $45, 800.

2. Paynment of the full amount of this civil penalty shall be
made within sixty (60) days of the service date of the final order
by submtting a certified or cashier’s check in the anmount of
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$45, 800, payable to the Treasurer, United States of Anmerica, and
mai | ed to:

Regi onal Hearing Cerk
EPA - Region V

P. 0. Box 70753

Chi cago, IL 60673

3. Atransmttal letter identifying the subject case and EPA
docket nunber, and Respondent’s nane and address, nust acconpany
t he check.

4. | f Respondent fails to pay the penalty wthin the
prescribed statutory period after entry of the Order, interest on
the civil penalty may be assessed. 31 U S. C. § 3717; 40 CF. R 8
102.13(b), (c), (e).

Appeal Ri ghts

Pursuant to 40 C.F.R 88 22.27(c) and 22.30, this Initial
Deci sion shall become the Final Oder of the Agency, unless an
appeal is filed with the Environnmental Appeals Board wwthin thirty
(30) days of service of this Oder, or the Environnmental Appeals
Board elects to review this decision sua sponte.

Original signed by undersigned

Barbara A. Gunni ng
Adm ni strative Law Judge

Dat ed: 4-4- 00
Washi ngton, DC




